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STABILITY 


EX INCE 1864, when The Travelers Insurance 
Company was established, many severe storms have swept the economic 
and financial structure of the country. There have been wars, internal 
and international—epidemics, local and worldwide—panics, monetary 
and otherwise. And through them all the STABILITY of The Travelers 
has been a constant source of comfort and satisfaction to all who have 
dealt with the institution as either buyers or sellers of insurance. 
The fourfold financial bulwark of legal reserves, special reserves, 
surplus and capital, stands impregnable. 


THE TRAVELERS 


L. EDMUND ZACHER, President 


The Travelers Insurance Company The Travelers Indemnity Company 
The Travelers Fire Insurance Company 


HARTFORD CONNECTICUT 
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OMETIMES corporation officials who 
would not for a single instant consider 
appointing as sales agent for the company’s 
product any concern with a standing less 
than the highest in its class: or appointing as 
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x any institution whose name would not re- 
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its Corporate Agent? tegrity and financial responsibility—some 

times such corporation officials will labor 

under the delusion that appointing a COR- 

PORATE agent for the company is a thing 

to be decided casually, sometimes even by 

price! Yet a company’s name is linked to 

and with the name of its corporate repre- 

7 r . ,. sentative as intimately as the names of 
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New Jersey Judicial Council Presents First Report 
to Governor 


HE Judicial Council of New Jersey presented 
fg first report to the Governor on Dec. 15. The 

Council was organized in 1930 with Mr. Arthur 
T. Vanderbilt as chairman, and its report shows that 
it has been creditably active during the brief period 
of its existence. 

Its first problem after organization, according to 
the report, was the collection of data showing the 
present status of litigation in the several civil courts 
throughout the state as well as the growth of such 
litigation since 1900. The figures showed an un- 
anticipated and very large increase in litigation in 
the period mentioned, amounting to 980 per cent in 
the county courts and 897 per cent in the district 
courts. Congestion was also shown in the Court 
of Errors and Appeals, and conditions seemed about 
The Council re- 
garded the situation thus created as constituting a 


the same in the Supreme Court. 
critical problem. Obviously it was calculated to 
cause delay and thus work injustice to litigants. 

This suggested a consideration and restatement 
of the “fundamental rights of litigants,” as a meas- 
ure or norm to which the administration of justice 
should be made to conform as nearly as possible. 
On this subject the report says: 

“The gravity of this problem presented by the 
necessarily led 


foregoing statistics 


Council to a consideration of the fundamental rights 


the Judicial 
of a litigant. Once his fundamental rights have 
been stated, the task is to make recommendations 
for the accomplishment thereof 

“In our judgment a litigant is entitled to: (1) 
A prompt and efficient trial of his case; (2) At rea- 
sonable cost; (3) Represented by competent attor- 
neys; (4) Before impartial, experienced and com- 


petent judges: (5) With the privilege of a review 
of the trial court’s determination by an appellate 
tribunal composed of similar judges who will ren- 
der a final decision within three to four months 
after the appeal is initiated. 

“(1) Obviously our Courts have found them- 
selves unable to meet at least part of the first test 
of what is due a litigant. By a prompt trial we 
mean the disposition of a commercial case within 
two months after issue joined. In a commercial 
age where business is largely dependent upon 
credit, any greater delay amounts to a denial of 
justice. In tort cases it is reasonable that a some- 
what greater period of time elapse so that the true 
extent of the injuries complained of may be more 
accurately ascertained, but it would seem unjust 
to an injured party to withhold a trial from him for 
more than four to six months after issue joined. 

“By an efficient trial we mean a business-like 
and satisfactory disposition of the case once it is 
reached for trial. Without pretending that we have 
achieved Utopia, we think we may point with pride 
to the fact that the system of pleading and practice 
in our law Courts under the Practice Acts of 1903 
and 1912 is well in advance of that in operation in 
most states of the Union. While there is consider- 
able to be desired in the way of an efficient disposi- 
tion of preliminary motions and the establishment 
of a simplified and complete system for referring 
certain types of cases to referees (all of which will 
be dealt with hereafter), nevertheless, the essential] 
fact remains that in New Jersey pleadings are 
simplicity itself; little time is consumed in drawing 
juries; in general, only meritorious exceptions are 
taken at trial; and very few cases are appealed and 
reversed on questions of procedure. This is.a great 
credit to our Courts and carries with it a lasting 
tribute to the wisdom of the late Charles H. Harts- 
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horne, the draftsman of the Practice Act of 1912. 
“(2) While no complete investigation of the 
subject of costs has been attempted, it is believed 
that the cost to the litigant and the cost to the 
public at large of litigation in this State does not 
compare unfavorably with that in other states. 

“(3) The responsibility for competent attor- 
neys to try cases rests primarily upon the law 
schools, the character committee of the local Bar 
association, the State Board of Bar Examiners and 
the Supreme Court. Considerable progress in the 
direction of an improvement in this respect is noted. 
The Supreme Court, on its own motion, last spring 
appointed a committee of the Bar to make full 
recommendations with respect to the admission and 
qualification of attorneys, and the report of that 
committee is now in the hands of the Supreme 
Court. In addition, hardly a meeting of any one 
of the county bar associations is held without there 
being some forward-looking recommendation made 
for improvement in this matter. Apparently both 
the bench and bar are alive to the importance of 
the topic. 

“(4) Impartial, experienced and competent 
judges have been the rule in this State. In our 
judgment this is due, first, to the method of ap- 
pointment by the Governor with the advice and 
consent of the Senate, and, secondly, to their hav- 
ing been selected, so far as the Judges of the Court 
of Errors and Appeals, the Supreme Court Justices, 
the Vice Chancellors and the Circuit Court Judges 
are concerned, on a bi-partisan basis, so that each 
Court is equally divided as far as may be possible 
between the two major political parties. This prac- 
tice is not prescribed by any constitutional provi- 
sion, but the tradition is so firmly rooted and the 
good results which flow from it are so apparent 
that it is difficult to believe that the appointing 
party would ever attempt to depart therefrom. 

“For this reason we will recommend that the 
Judges of the Common Pleas Court in first and 
second class counties be precluded from the prac- 
tice of law as are the judges of the higher courts, 
and be put upon the same basis as to tenure of 
office as the judges of the courts hereinbefore re- 
ferred to. 

“We believe, moreover, that so far as econom- 
ically practicable, all judges should be precluded 
from the practice of law. It is unfair both to liti- 
gants and lawyers that any man should be a judge 
one hour of the day and attorney the next. For this 
reason we will recommend that District Court 
Judges, in first class cities at least, be made full 
time Judges, be precluded from the practice of law, 
and be placed on a bi-partisan basis, 

“(5) As to appeals, we believe the litigants are 
entitled to a decision within three to four months 
after the appeal is taken. The accomplishment of 
this may require a constitutional amendment, but 
we believe the present situation may be very con- 
siderably alleviated by certain suggestions which 
we will now present.” 

The recommendations thus referred to are 
made with the object of affording a certain measure 
of relief to the Court of Errors and Appeals, such 
as is possible without a constitutional anendment— 
(1) by lightening the work in the Supreme Court 
of the Justices of the Supreme Court, who are also 
Judges of the Court of Errors and Appeals, and 
(2) by changing the scheme of argument in the 


Court of Errors and Appeals to conform more 
nearly to the practice prevailing in the United 
States Supreme Court, New York Court of Appeals 
and the United States Circuit Courts of Appeals 
generally. 

Bearing on the first point, the Council recom- 
mended that “rules to show cause in the Supreme 
Court be heard by the Circuit Court Judge who 
tried the case and that appropriate rules or legisla- 
tion be adopted reserving exceptions on rules to 
show cause on Supreme Court issues and making 
them available on appeal except where the ques- 
tions involved are argued on the return of the rule 
to show cause”; that Supreme Court Justices be 
relieved in all counties from the trial of homicide 
cases; that “a respondent in any matter in the 
Supreme Court be given the right, on being served 
with a notice of appeal to the Supreme Court, to 
inform his adversary that he will consent to a pro 
forma judgment without prejudice in the Supreme 
Court in order to expedite the final disposition of 
the case by the Court of Errors and Appeals” ; that 
District Court Appeals be heard before a single 
Justice of the Supreme Court on a typewritten copy 
of the record below, and that such appeals be de- 
cided on memorandum opinions which need not be 
printed or published. 

The Council also suggests for the consideration 
of the Justices of the Supreme Court that “where 
cases are to be submitted on briefs, the briefs be 
filed at the opening of the term, and that four weeks 
intervene between the opening of a term of the 
Supreme Court and the opening of the following 
term of the Court of Errors and Appeals. If this 
suggestion be adopted, it would seem that all of the 
cases argued at a given term of the Supreme Court, 
except where some extraordinary difficulty was en- 
countered, might readily be disposed of before the 
opening of the next term of the Court of Errors and 
Appeals. . . . With this accomplished, we suggest 
for the consideration of the Justices of the Court 
of Errors and Appeals: 

“That the Court of Errors and Appeals change 
its rules to provide for one term of Court a year, 
such term to open four weeks after the opening 
of the fall term of the Supreme Court and to be a 
continuous term save for the two four-week periods 
of interruptions occasioned by the February and 
May terms of the Supreme Court, to the close of 
the Court occasioned by the summer vacation. We 
suggest further that cases be called for argument 
only one or two days a week while the Court of 
Errors and Appeals is in session, as above set forth, 
and that it be recalled when the Court shall have 
decided cases previously before it and shall desire 
new cases for argument. This is substantially the 
plan in force in the United States Supreme Court, 
New York Court of Appeals and the several Federal 
Circuit Courts of Appeal. It is believed that this 
system whereby conference follows promptly upon 
argument will expedite the work of the Court to a 
marked degree.” 

The tremendous increase in the number of 
cases listed for trial in the Supreme Court Circuits, 
Circuit Courts and Common Pleas Courts of the 
several counties, according to the report, present 
a problem to which the only fundamental answer 
is that there must be more judges devoting their 
time to the civil work in the courts of the several 
counties. This means either the appointment of 
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.dditional Circuit Court judges or the employment 
f full time Common Pleas judges to assist in the 
trial of circuit issues. The Council approved the 
latter plan, for reasons which are fully set forth in 
the report, and its recommendation took the form 
that “appropriate legislation be enacted to provide 
that Common Pleas judges in counties of the first 
and second class be prohibited from engaging in 
the practice of law in any of the Courts of the State 
and that the salaries of all such judges of the Com- 
mon Pleas Court hereafter appointed in and for 
such counties shall be $15,000 per annum.” How- 
ever, some minor degree of relief, says the report, 
may be obtained through the practice of referring 
cases involving complicated accounts and other 
cases to Referees for decision and report to the 
Court. Several recommendations are made for the 
purpose of increasing the efficiency of such refer- 
ences. 

The report states that the “existence of the 
Council has been too short to permit a complete 
survey of the District Courts but after full con- 
sideration of the facts thus far assembled it was 
determined that the Judicial Council recommend 
as a temporary measure for immediate relief that 
appropriate legislation be enacted to provide (1) 
that in any county where there is a city of the first 
class there be a presiding judge of the District 
Courts for such county designated by the Supreme 
Court Justice presiding in that county, such pre- 
siding judge to himself sit or assign a judge to sit 
in each established court room in the county and 
fix and promulgate the schedule of sittings, and (2) 
that in the first class cities the judges of the Dis- 
trict Courts should give their full time to their 
judicial work, be prohibited from practicing law and 
be paid adequate salaries commensurate with their 
position; and (3) that all District Courts be reorg- 
anized so that the District Courts shall be courts of 
the county and be treated as an integral part of the 
county judicial system.” 

The report concludes with a recommendation 
that the jury commission hereafter consist of one 
commissioner to be appointed by the Justice of the 
Supreme Court presiding in the county to hold 
office at the pleasure of such Justice of the Supreme 
Court. It is signed by the members, as follows: 
W. Holt Apgar, Charles L. Carrick, Clarence E. 
Case, Harry R. Coulomb. Nelson Y. Dungan, Wil- 
liam W. Evans, Dallas Flannagan, Frank B. Jess, 
Vivian M. Lewis, William E. Stevens, Russell S. 
Wise, Joseph G. Wolber, Arthur T. Vanderhilt, 
Chairman, and H. Edward Toner, Secretary 


Law School Added to Approved List 


HE Albany Law School, situated at Albany, 

New York, which is a department.of Union 
University, was added to the approved list of 
the American Bar Association by the Council on 
Legal Education and Admissions to the Bar, at its 
meeting in Chicago on December 28, 1930. This 
makes a total of seventy-five schools which have 
been approved. 

It was announced at the Council meeting that 
the following committee had been appointed by the 
Chairman to arrange for the Conference of Bar 
Examiners to be held under the auspices of the 
Section of Legal Education and Admissions to the 








Bar at the time of the American Bar Association 
meeting in Atlantic City next September: Philip 
J. Wickser, Secretary and Treasurer of the New 
York State Board of Law Examiners, of Buffalo, 
New York, Chairman; Walter C. Douglas, Jr., Sec- 
retary of the State Board of Law Examiners of 
Pennsylvania, of Philadelphia, Pennsylvania ; Stuart 
B. Campbell, member of the Virginia Board of Law 
Examiners, of Wytheville, Virginia; Charles P. 
Megan, member of the Illinois Board of Bar Ex- 
aminers, of Chicago, Illinois; and William E. Hut- 
ton, member of the Bar Committee of Colorado, of 
Denver, Colorado. 


President Boston Helps Dedicate Court House 

at Mississippi Capital 

RESIDENT CHARLES A. BOSTON deliv- 

ered the principal address at the dedication of 
the new million dollar Hinds County Courthouse 
at Jackson, the capital city of Mississippi, on 
December 16. His subject was “The Majesty of 
the Law,” and the building which he helped to dedi- 
cate to the purposes of Justice fittingly symbolized 
the idea in stone. The ceremonies took place in the 
circuit court room and the program was broadcast 
over the local radio station. 

Mr. H. V. Watkins, counsel for the Hinds 
County Board of Supervisors, was the master of 
ceremonies on this interesting occasion. Mr. Wat- 
kins was also chairman of the committee on ar- 
rangements and was mainly responsible for the 
striking program scheduled. The invocation was 
delivered by Dr. Walter B. Capers, after which 
Hon. Marcellus Green, of the Jackson Bar, pre- 
sented to the county a portrait painting of the late 
Judge Wiley P. Harris, one of the most distin- 
guished lawyers in the history of the State, and 
delivered an address eulogizing the life and char- 
acter of the late jurist. Chief Justice Sidney Smith, 
of the Supreme Court of Mississippi, then intro- 
duced President Boston, who delivered his address. 

In the evening there was a banquet at which 
President Boston was the guest of honor. Mr. J. 
O. Sanders, President of the Hinds County Bar 
Association, was the master of ceremonies. Dr. H. 
M. King delivered the invocation. Judge Garland 
G. Lyell proposed a toast in honor of the distin- 
guished guest and President Boston responded 
appropriately. 

The new structure, according to the accounts 
in the local newspapers, seems to be the last word 
in convenience for all concerned, voluntarily or in- 
voluntarily, in the administration of justice in the 
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Handsome new Court House recently dedicated at Jackson, 
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lower courts, and in the transaction of the county’s 
other business. The basement floor houses the 
county health unit and the Sheriff’s receiving de- 
partment, the latter being equipped with showers 
and disinfecting apparatus for the proper handling 
of persons who are to be taken to the jail portion 
of the building, on the fourth and fifth floors, for 
confinement. An elevator communicates directly 
from the basement with these floors. The County 
Engineer also has his office on the basement floor 
and there is a large vault for the records of the 
Chancery Clerk’s office. 

The offices of the Sheriff and the Chancery 
Clerk are on the first floor, while the second is occu- 
pied principally by the court rooms of the Circuit, 
Chancery and County Courts, all with necessary 
accommodations. The Circuit Court has been pro- 
vided with a complete set of witness and jury rooms 
and a cell for the confinement of prisoners. The 
Superintendent of Education’s department, the 
grand jury room and the Home and Farm Agent’s 
Department are on the third floor, which also con- 
tains kitchen and dormitory accommodations for 
jurors. The jail is located on the fourth and fifth 
floors, the former being devoted exclusively to 
women and juvenile prisoners and the fifth to male 
prisoners and condemned prisoners. The fourth 
floor also contains two hospital wards and the 
kitchen and laundry for the jail. 

The building is a handsome structure of stone, 
in modernized Greek style. It has a number of 
striking architectural details which, unfortunately, 
do not show clearly in the photograph. 


Sufficiency of Finger Prints Alone to Sustain 
Conviction 


A N interesting opinion holding that a conviction 
may be sustained on finger prints alone, with- 
vut any other evidence, was recently handed down 
by Hon. Frank B. Wickersham, one of the judges 
of the Twelfth Judicial District of Pennsylvania, 
in overruling a motion for a new trial. It is said 
to be a case of first impression in this country. 
There are of course plenty of cases holding that 
finger prints are admissible in evidence, but this 
one goes to the point of holding that finger prints 
are alone sufficient to sustain a conviction. 

The print in this case was found on a piece of 
a pane of glass which had been broken in order to 
effect an entrance to the house. The pane in ques- 
tion had been washed and cleaned the very after- 
noon of the crime. It was naturally not known at 
the time whose finger print it was, but several 
weeks later the defendant was arrested on another 
charge and a comparison of the finger prints taken 
on this occasion with that found on the piece of 
broken glass showed that one of them was identical 
with the latter print in twenty-two particulars. The 
expert testimony was direct to the effect that the 
two prints were of the same finger, and “largely 
on the uncorroborated testimony of the finger print 
expert and the photographs of the finger prints 
themselves” the jury convicted the defendant. 

The motion for a new trial was pressed princi- 
pally on the point that the above evidence was in- 
sufficient, when “uncorroborated by any other evi- 
dence identifying. the defendant as the one who 
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committed the crime.” Judge Wickersham, in his 
opinion, gave an interesting resumé of the history 
of finger prints as a means of personal identifica- 
tion, as well as extracts from a number of decisions 
on the subject. He then pointed out that there was 
really some corroboration, as the defendant was 
seen in the vicinity on the evening the crime was 
committed. But the real ground of the decision is 
given on the following extract from the opinion: 

“In the case of Parker, Appellant, and The King, 
Respondent, 14 C. L. R. (Australia) 681, 3 British 
Ruling Cases, 68, it was held: 

“*Where it is proved that a crime has been 
committed, resemblance of finger prints may of it- 
self, in connection with other circumstances, be 
sufficient evidence of the identity of an accused per- 
son with the person who committed the crime 
charged.’ ” 

“Writing the opinion of the Supreme Court of 
Victoria, it was said by Griffith, C. J.: 

“ "We are asked to allow the point to be argued 
whether, when evidence of finger prints is the only 
evidence of identity, it is sufficient to support a 
conviction. Leave is asked in the hope that the 
rule may be laid down that it is not. Signatures 
have been accepted as evidence of identity as long 
as they have been used. The fact of the individual- 
ity of the corrugations of the skin on the fingers 
of the human hand is now so generally recognized 
as to require very little, if any, evidence of it, al- 
though it seems to be still the practice to offer some 
expert evidence on the point. A finger print is there- 
fore in reality an unforgeable signature. (Italics ours). 
That is now recognized in a large part of the world, 
and in some parts has, I think, been recognized for 
many centuries. It is certainly now generally 
recognized in England and other parts of the Eng- 
lish dominions. If that is so, there is in this case 
evidence that the prisoner’s signature was found 
in the place which was broken into, and was found 
under such circumstances that it could only have 
been impressed at the time when the crime was 
committed. It is impossible under those circum- 
stances to say there was no evidence to go to the 
jury.” 

“We think the last quoted case is controlling 
in the instant case. We are impressed with its rea- 
soning. There is in the instant case evidence that 
the prisoner’s ‘unforgeable signature’ was found in 
the place which was broken into and was found 
under such circumstances that it could only have 
been impressed at the time when the crime was 
committed. The window in this door had been 
washed by Mrs. Grove at three o’clock in the after- 
noon and had not been touched by either herself 
or her husband after that time. The defendant’s 
‘unforgeable signature’ was found on a piece of 
broken glass. taken from the door by-means of 
which he unlocked it on the inside and entered the 
house. .We think the evidence was sufficient to 
support. the conviction and the motion for a new 
trial is therefore overruled.” 


Code of Ethics of Practitioners Before Interstate 


Commerce Commission 
HE Code of Ethics adopted at the last meeting 
of the Practitioners before the Interstate 
Commerce Commission, held in Washington on 


Oct. 30 and 31, 1930, has been received in its 
amended and final form by the Journal. It is par- 
ticularly interesting because of the dual character 
of the membership of the organization by which 
the Code has been adopted. As stated in the 
January issue of the Journal, the membership is 
composed of lawyers who have been regularly ad- 
mitted to practice law and others having traffic or 
other technical experience qualifying them to aid 
the Commission in administration of the Inter- 
state Commerce Act and related Acts of Congress. 
While the canons apply to both classes alike, they 
do not, we are told, “release the lawyer from any 
of the duties or principles of professional conduct 
by which lawyers are bound.” 

An examination of the canons shows that the 
lawyer's view of the proper conduct of practi- 
tioners before a tribunal has been controlling. The 
first canon, for instance, states that the standards 
of ethical conduct required of practitioners before 
the courts of the United States are taken as “the 
basis for these specifications, modified in so far as 
the nature of the practice before the Commission 
requires.” The greater part of the canons which 
follow are largely taken verbatim from the Canons 
of the American Bar Association, with only minor 
modifications. For instance, Canon 7, “The Prac- 
titioner’s Duty in the Last Analysis,” is practically 
the corresponding canon in the Bar Association’s 
Code, and Canon 23, “How Far a Practitioner May 
Go in Supporting a Client’s Cause” is likewise a 
practical reproduction of the Bar Association’s 
rule. 

Canon 28, which deals with the discussion 
of pending litigation in the public press, is much 
more liberal than the corresponding canon in the 
Bar Association Code. The latter declares that 
“newspaper publication by a lawyer as to pending 
or anticipated litigation may interfere with a fair 
trial in the courts and otherwise prejudice the due 
administration of justice. Generally they are to be 
condemned,” and not to be made except where 
the “extreme circumstances of a particular case 
justify a statement to the public.” On the other 
hand, the former canon naturally reflects the ob- 
vious fact that a newspaper publication can have 
no such effect on the Commission as it may have 
on public opinion and in consequence on juries, 
and the further fact that the subject of controversy 
may be a matter of real and great public interest. 
It therefore says that “it is not against the public 
interest or unfair to the Commission that the facts 
of pending litigation shall be made known to the 
public through the press in a fair and unbiased 
manner and in dispassionate terms. Practitioners 
should themselves avoid, and should counsel their 
clients against, giving to the public press any press 
notices or statements of a nature intended to in- 
flame the public mind, to stir up possible hostility 
toward the Commission, or to influence the Com- 
mission’s course and judgment as to pending or 
anticipated litigation. When the circumstances of 
a particular case appear to justify a statement to 
the public through the press, it is unethical to 
make it anonymously.” 

On the subject of “Fees” the canons follow the 
general principles of the Bar Association Code, 
both as to division, which is not to be made “ex- 
cept with a membef of the bar or with another prac- 
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titioner, based upon a division of service or re- 
sponsibility.” As to fixing the amount, however, 
the canon dealing with this point does not go into 
the things which ought to be considered in 
this connection, as does Canon 12 of the Bar Asso- 
ciation’s Code. On the subject of “Intermediaries” 
the wording of the second paragraph, deal- 
ing with the acceptance of employment to render 
services to an organization, is, in part, as 
follows: “This employment should only include 
the rendering of such services to the members of 
the organization in respect to their individual af- 
fairs as are consistent with the free and untram- 
meled performance of his duties to the Commis- 
sion.” It will be recalled that the corresponding 
provision in the Bar Association’s Canon is that 
“this employment should not include the render- 
ing of legal services to the members of such an 
organization in respect to their individual affairs,” 
and this rule would apply to the lawyer members 
of the Association of Practitioners. 


A British Account of the Recent Visit of Lawyers 
to America 

DIARY of the visit of English, Scottish, Irish 

and French lawyers to America in August, 
1930, as guests of the American Bar Association, 
has just been printed in pamphlet form in London 
under the title “Lawyers on Holiday.” The diary 
is the day-by-day record of the trip made by Mr. 
Tilney Barton and printed in successive install- 
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ments in the Solicitors’ Journal. It makes most 
entertaining reading and is quite appreciative of 
the efforts of both the American and Canadian 
hosts to make the visit enjoyable. 

There is a foreword by Mr. J. Leonard Crouch, 
who acted as Honorary Secretary to the Reception 
Committee in London when American lawyers 
visited England in 1924 and who was a member of 
the party of English lawyers who came over to 
return the visit this year. Mr. Crouch is also 
very appreciative in his comment on the hospitality 
extended on this side. “They bestowed upon us,” 
he said, “deeds and words of kindness and gener- 
osity that knew no bounds and which at times were 
almost embarrassing in their profuseness.” 


Meeting of Council of American Law Institute 


HE significant recognition that has come to the 

Code of Criminal Procedure, recently published 
in its final form, is particularly dwelt on in the 
report of Herbert Goodrich, Adviser on Profes- 
sional and Public Relations of the American Law 
Institute, to the Council of that organization at the 
meeting held in New York City Dec. 18-21, 1930. 
“In the Annotated Code of Criminal Procedure of 
Louisiana,” says the report, “which has just been 
published, the statement is made, following Article 
7: ‘This article and most of the other articles of 
this Code on the subject of bail, are predicated upon 
recommendations of the American Law Institute 
Code of Criminal Procedure, Draft No. 1.’ In Ohio, 
the 1930 Code, upon the subjects of Arrest, Pre- 
liminary Examination, Indictment and Grand Jury, 
makes official references to the American Law In- 
stitute Code of Criminal Procedure as the source of 
many of the sections. In other sections there is 
reference to Michigan statutes upon the subject 
matter of the section which in turn were taken by 
the Michigan Commission from the Institute’s 
Code. 

“These adoptions of the Code were made, it 
will be remembered, before the work was completed 
and the Code approved by the Institute. They are 
additional proof that the Code supplies a genuine 
public need at exactly the right time. It is yet too 
early to predict what legislative recognition will be 
given it this winter. But the Reporters and their 
staff are giving all the help possible in States where 
any interest is manifested.” 

Elaborating on the subject of the favorable 
reception being accorded this particular work of 
the Institute, Mr. Goodrich says: 

“Portions of the Code of Criminal Procedure 
have already been adopted by five states either by 
statutes or action of Judicial Council. These are: 
Michigan, Ohio, Louisiana, Iowa and Connecticut. 
We are informed that the Ohio Commission which 
previously recommended the adoption of certain 
sections upon Arrest, Preliminary Hearing and 
Bail, is preparing to recommend other sections of 
the Code for adoption. Another chapter, concern- 
ing Waiver of Jury, has been endorsed by the Iowa 
Bar Association and will be pressed for passage 
at the coming legislative session. 

“The proposals of Judicial Councils in Illinois 
include some matter concerning criminal procedure. 
Practically all of the material on this subject has 
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een taken from the Code. Committees in Colo- 
rado and West Virginia have been furnished with 

brief showing comparisons between the law as 
provided in the Code and the existing rules in these 
States. Similar work is being done for Indiana. 
The forthcoming number of the Nebraska Bar pub- 
lication will contain a similar study prepared by 
Lester B. Orfield of the Faculty of the University 
of Nebraska Law School and the Code is receiving 
careful attention by the Nebraska Committee. In 
North Carolina a careful study has been made, not 
only comparing the Code with present rules in 
North Carolina, but going through the history of 
criminal procedure in that State. This will be 
brought before the lawyer members of the legisla- 
ture prior to the legislative session. A very careful 
study is being made in New York in cooperation 
with a Committee from the New York State Bar 
Association with a view to legislative action. In 
Wisconsin we are informed that the Supreme Court 
has under consideration a rule adopting certain por- 
tions of the Code. In Pennsylvania the Chairman 
of the Judicial Conference has consulted with the 
Reporters with a view to recommendation and there 
is reason to hope that the legislature will act favor- 
ably on several important sections of the Code. At 
the University of Texas the Code is used as a sup- 
plementary text book in the coure of Criminal Pro- 
cedure.” 

Speaking of the progress on State Annotations 
of the Restatements, the report says that “a recent 
count showed that in twenty nine or thirty States 
the situation is such that we can reasonably expect 
annotations for the subject of Contracts to be ready 
for simultaneous publication with the Restatement. 
In no instance has there been any failure to keep 
the work going when once a start has been made. 
The difficulty, where there has been difficulty, is 
in getting the movement under way. In a consider- 
able number of States voluntary contributions from 
the Bar have been made where local Bar Associa- 
tion treasuries were inadequate to supply the means 
In several others the law schools have managed to 
relieve one of the staff from some of his teaching 
so that the work can be done under the auspices of 
the school. It ought to be added that in almost 
every case the Law School cooperation has been 
exceedingly whole-hearted. 

“Efficiency of organization varies, of course, in 
each State. Probably the best State organizations 
are those of Pennsylvania, Missouri and Ohio. The 
first two have been particularly effective and they 
seem to have adequate funds to look after the work 
not only in Contracts, but in the other fields. In 
such States as these we find not only good work 
done by the men of the Law Schools, but active 
cooperation by practitioners and judges on the 
Committees. Such organization and operation will, 
of course, be encouraged in other States as the 
opportunity for such encouragement is presented. 
The program of work in connection with the local 
annotation project is, therefore, as follows: 

“1. To keep in touch with States where the 
work is in progress in an endeavor to help insure 
its continuity and to give such suggestions as may 
be helpful for insuring high quality of performance. 
2. To secure a start upon State Annotation work 
in Contracts where nothing has yet been done. 3. 
To encourage the local Committees to enlarge their 


annotation work so as to insure the production of 
annotations in the other subjects and to have them 
ready when the Restatements in those subjects 
appear. 

“The next two are Conflict of Laws and 
Agency. Work in Conflict of Laws has been started 
in several States. Those which have done anything 
in Agency are very few. We have felt that this 
was a matter which could not be hurried because 
it was important to have the work in Contracts 
assured before asking the Committees to think 
about anything further.” 

William Draper Lewis, Director, in his report 
gave the Council a detailed account of the progress 
of the work on the Restatement since the meeting 
in May, 1930. Three conferences on Agency had 
been held, one on Business Association, one on Con- 
flict of Laws, three on Contracts, two on Property, 
two on Torts and four on Trusts. 

In all eighty days had been spent at these con- 
ferences, the longest time being given to Contracts, 
which required twenty-four days. The Director’s 
report also contained a statement with respect to 
the routine financial business of the Institute. 

The meeting of the Council extended over four 
days, during which intensive consideration was 
given to the following Preliminary Drafts: Business 
Associations No. 15, Agency No. 35, Torts No. 40, 
Contracts No. 51, Contracts No. 52, Trusts No. 21. 
The Council also considered Acts relating to the 
Administration of Criminal Law. 





Executive Committee Holds Mid-Winter Meeting at 
Houston 


HE Executive Committee of the Association, 

at its mid-winter meeting at Houston, Texas, 
January 13 14 and 15, fixed September 17 as 
the date for the next annual meeting, to be held at 
Atlantic City. The Conference of Commissioners 
on Uniform State Laws will begin its sessions on 
September 8. It was decided that the Executive 
Committee would hold its next meeting at Wash- 
ington, D. C., on May 4. 

At the Houston meeting the Executive Com- 
mittee considered the report and recommendations 
of the Committee on Co-ordination of the Bar and 
the Committee on Law Lists. It approved the final 
report of the Committee on the recent referendum 
and the final report of the Committee on Entertain- 
ment of the British, French, Scottish and Irish 
Bars. It also advised the Section on Legal Edu- 
cation that the Committee construed the 1929 reso- 
lution of the Association regarding instruction in 
legal ethics in law schools as meaning separate 
courses in that subject. 

The Committee also authorized the appoint- 
ment of delegates to the forthcoming meeting of 
the International Academy of Comparative Law 
and of a committee to co-operate with the American 
Law Institute. The Committee on Conservation of 
Mineral Resources of the Mineral Law Section. the 
Professional Ethics Committee and the Executive 
Committee of the Commissioners on Uniform State 
Laws also held sessions. The members of the 
Executive Committee were entertained by the 
Dallas Bar on Monday and by the Houston Bar on 
Tuesday, We@nesday and Thursday with the most 
lavish hospitality. 
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No lawyer can effectively and economically represent 
business interests if his own office is not 
well organized. 
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only. Modern business knows that the small office must be as 
efficiently handled as the large one. 
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NATIONAL CONFERENCE HELD ON UNIFORM 





AERONAUTIC REGULATORY LAWS 





Background of the Problem Sketched by Col. 


Young, Assistant Secretary of Commerce for 


Aeronautics—Speakers Deal with Importance of Uniform Laws, Special Aeronauti- 
cal Legislation Problems, Local Enforcement Problems, Legal Phases of Lo- 
cal Enforcement and Airports—Large Attendance 





By Frep D. 


Fao, Jr. 


Managing Director of Air Law Institute, Northwestern University 


NE of the most important single contribu- 
tions to the rapid and safe development of 
aeronautics in this country is the standard- 
ization in the regulatory laws of the various states,” 
stated Secretary of Commerce Robert P. Lamont, 
in his address of welcome to the delegates from 
nearly forty states who had met in Washington for 
a two-day conference, December 16-17, on uniform 
aeronautic regulatory laws. 

Called at a most opportune time, just prior to 
the meeting of the various state legislatures, the 
purpose of the conference, as explained by Col. 
Clarence M. Young, Assistant Secretary of Com- 
merce for Aeronautics, was not to pass resolutions 
as had been done previously’ but to present the best 
thought on certain specified topics and offer these 
subjects for general discussion and information. The 
topics considered were the following: (1) Uniform 
basic regulatory state air law, (2) Adoption of Fed- 
eral Air Traffic Rules by the states for purposes of 
local enforcement, (3) Methods of local enforce- 
ment, (4) State enabling acts for airport acquisition 
and control, and (5) Importance of uniform airport 
field rules. 

In sketching the background of the problem, 
Col. Young said, in part: “There is a substantial 
number of aircraft being flown about the country 
which have not been licensed and hence their con- 
dition of airworthiness is unknown. They are be- 
ing operated by unlicensed pilots with doubtful or 
unknown qualifications. As various states continue 
to strengthen their requirements, these aircraft and 
airmen are finding their way into other states which 
either have no provisions dealing with airworthi- 
ness and competency, or which have not, for one 
cause or another, provided adequate facilities for 
the enforcement of existing laws. 

“Another condition worthy of consideration is 
the scheduled air transportation system now operat- 
ing throughout the country. More than 100,000 
miles are being flown every 24 hours on three trans- 
continental airways, two coast airways, and a mul- 
titude of inland connecting routes. Millions of dol- 
lars are invested in equipment. Millions of people 
are utilizing the air transport services for the trans- 
portation of mail, merchandise and themselves. 
Lack of uniformity in state laws affecting air trans- 
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1. For the resolutions adopted at the Legislative Air Parley of 
Midwest States, see 1 Jour. Air L. 207-10; for those adopted at the 
First National Legislative Air Conference, see 1 
for those adopted at the seven 
ber of Commerce of the United States, see the article by A. T. 
in 2 Jour. Air L., January, 1981. 


Jour. Air L. 577-8; 
regional conferences held by the Cham- 
Stewart 
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portation and aircraft operation will retard the de- 
velopment of this service to the nation. 

“In addition to the aircraft being used in 
scheduled air transport services, there are approxi- 
mately 6,500 privately owned licensed planes and 
2,500 unlicensed planes in the United States, and 
more than 15,000 active pilot licenses of record. The 
fact there are more active pilots than planes at 
the present time serves to indicate the continually 
increasing market for aircraft and has a tendency to 
forecast the number of aircraft that may be engaged 
in non-scheduled miscellaneous operations in the 
near future. 

“The ground phase of civil aeronautics also 
must be considered in discussing uniformity. There 
are approximately 1,800 airports and landing fields 
in the United States. This number is by no means 
sufficient to care for the present and future needs. 
The development of airports should not be retarded 
through insufficient legislation.” 


Importance of Uniform Laws 


The importance of uniform aeronautic regu- 
latory laws to commerce and industry, and to the 
aircraft industry particularly, was stressed in the 
addresses of. Mr. William Butterworth, President, 
Chamber of Commerce of the United States (whose 
paper was presented by Mr. Irving W. Bullard) 
and Mr. Frederick B. Rentschler, President, Aero- 
nautical Chamber of Commerce of America. The 
former paper mentioned the activities of the United 
States Chamber of Commerce in sponsoring the 
series of seven regional conferences* for considera- 
tion of the problems of commercial aeronautics, and 
presented those resolutions which had received the 
support of all seven of the conferences.’ Discussing 
the subject from the viewpoint of the aircraft in- 
dustry, Mr. Butterworth (whose paper was read in 
his absence) said: “We welcomed the Federal air 
law, and today after three years of trial we are just 
as strongly in favor of it as ever because it ade- 
quately cares for interstate aviation and is capable 
of being revised as circumstances require. But we 
are constantly oppressed by the fear of ns | our 
legitimate activities curtailed by improper State 
laws. Lack of correct information and apparent 
inability to visualize the future and far-reaching 
results have been responsible for the most outstand- 
ing instances of unsatisfactory aviation legislation. 


2. Thes fi were held in the fall of 1930 at Philadel 
conferences Le hi} i phia, 


Boston, Chicago, Mi 
8. See article by A. T. note 1, supra. 
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Yet we as an industry realize that the States owe 
to their people every kind of safeguard tending to 
protect their lives and property. And we sympa- 
thize with the State authorities in this because we, 
more than others perhaps, know fully the nature of 
the complex problems involved. 

“Ours is a many-sided industry. We have our 
runabouts and limousines of the air, our heavy 
trucks and fast delivery machines. You might con- 
sider them in the light of motoring. We have our 
fleets of big transport planes operating over many 
States on schedule from one terminal to another, 
branches, interurban lines and feeders to the main 
trunkline systems. You must look upon them as 
similar to the railroads. They function similarly 
and serve the same purpose of long distance trans- 
portation. 

“Though the youngest of the transportation in- 
dustries, we now have in this country some 38 com- 
panies operating 89 routes over 30,000 mites of air- 
wavs which penetrate or traverse every State in the 
union except Maine. Every State has its aerial 
service, or air-taxi organizations. About 800 such 
companies are now operating from more than 1,000 
airports in this country. They use nearly all the 
airplanes produced at present. Roughly about 
8,000 machines are now being flown in the United 
States. 

“The number of private owners, persons who 
fly their own machines for sport or pleasure or 
business, and companies or other organizations who 
employ aircraft in other ways except for hire, is 
increasing. With the perfection of both machine 
and flying facilities this branch of aviation must 
expand greatly. 

“Now, your problem is ours; and at the same 
time we have our own problems within the industry. 
We strive for standardization and uniformity in 
equipment and operations, but we do not hope to 
realize that ambition until we have developed the 
art past its present state which in many respects 
still is largely experimental. We disagree among 
ourselves at times as to the best methods of pro- 
cedure. Some of us are not so sure that the airplane 
as you see it today is the last word in fivinge ve- 
hicles. Few of us will attempt to look ahead and 
seriously predict more than two years in advance. 
But we are rather sure on some points. 

“We believe that all aircraft will eventually be 
capable of making vastly greater speed than is com- 
mon today. Special service and fast air transport 
machines must fly at cruising speeds of at least 200 
miles an hour. The private airplane to be popular 
must be capable of an average speed of at least 100 
miles an hour under all conditions, against head- 
winds and in bad weather. Those are problems for 
the industry to solve before aviation becomes really 
popular. 

“And you may depend upon the industry to solve 
its problems. It represented at the height of its 
development a total public investment of about 
$500.000,000 and has allied to it and contributing an 
increasing number of inventions and improvements 
in the form of materials, auxiliary instruments and 
other apparatus, more than fifty independent indus- 
tries. The science of human flight is not lagging 
behind the faith that the public has put into it; nor 
will it lag. 

“We were dependent upon others for three 
things ; increasing public confidence and patronage ; 









government support through the contract mail sys- 
tem, an adequate military preparedness program 
and maintenance of the civil airways; and, thirdly, 
wisdom in legislation and regulation by the Fed- 
eral, State and Municipal Governments. The States 
can accelerate or retard this development by their 
aeronautic legislation. 

“They can discourage their people from be- 
coming pilots. They can make flying a heavy finan- 
cial burden and wrap enough red tape about their 
supervision to make all aviation more or less of a 
bore. Or they can simplify the whole procedure. 

“The States can make laws so restrictive as to 
prevent profitable operations of an intrastate air 
service. They can put a company out of business 
by the manner in which they neglect to protect its 
operations by law. They can prevent expansion by 
unwise laws which lead capital to shun aeronautical 
enterprises. And they can render a commercial air- 
port unprofitable by not protecting it from other 
laws. 

“The new year probably will be an ‘open sea- 
son’ in a majority of the States where hundreds of 
bills await presentation. These measures cover a 
wide range of subjects, including the establishment, 
operation and maintenance of airports, licensing of 
aircraft and airmen, flying regulations, regulatory 
bodies, aviation schools, civil and criminal liability, 
taxation, insurance and other matters. . . 

“You will find differences of opinion within the 
industry concerning the method by which the 
States should secure uniform State regulation. 
Many States now require either a Federal license 
for aircraft engaged in intrastate commercial or all 
intrastate operations, or else a State license issued 
upon the basis of the same airworthiness require- 
ments as those imposed by the Air Commerce Reg- 
ulations of the Federal Government for the issuance 
of a Federal license. Either of these two licensing 
systems results in uniformity and would seem to be 
in the interests of commercial air navigation. We 
hope that all the States will rapidly adopt one of 
these two systems as the solution for State regula- 
tion of aircraft engaged in intrastate navigation. 

“Similarly, we hope that all State laws will re- 
quire either a Federal license for pilots and other 
airmen engaged in intrastate operations, commer- 
cial or non-commercial, or else a State license issued 
on the basis of the same qualifications as those im- 
posed by the Air Commerce Regulations for the 
issuance of a Federal pilot’s or other airmen’s li- 
cense.” 

Senator Hiram Bingham, speaking in behalf of 
the National Aeronautic Association of which he is 
President, added that, “The National Aeronautic 
Association holds it to be a self-evident proposition 
that the best interests of all concerned are best 
served by uniformity of regulations. Our official 
platform for 1930 contains the following planks: 
‘We favor uniform State aeronautical legislation 
consistent with the Federal laws on the subject and 
in accordance with the recommended legislation set 
forth in Aeronautic’s Bulletin No. 18 of the Depart- 
ment of Commerce,’ and we favor ‘suitable State 
legislation requiring the air marking of all incor- 
porated cities in accordance with the standards of 
the U. S. Department of Commerce.’ There is no 
more practical method of securing uniformity than 
by having all municipal laws and ordinances in 
harmony with the Federal laws and regulations. 
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National Aeronautic Association 
stands squarely behind the proposition that the 
States and cities should follow the lead of the Fed- 
eral Government and take the advice of the Depart- 
ment of Commerce in the framing of their local 
legislation.” 


Therefore, the 


Special Aeronautical Legislation Problems 

In presenting the special problems in aeronau- 
tic legislation, William P. McCracken, Jr., former 
Assistant Secretary of Commerce for Aeronautics, 
pointed out that “there are four major regulatory 


functions which may be invoked in relation to air 


commerce: (1) the licensing of aircraft and per- 
sonnel, (2) air traffic rules, (3) the regulation of 
rates and services, and (4) regulations pertaining to 


the establishment and operation of airports. 

“The first problem is apparently well on the 
way to a solutio1 The national government, by 
the Air Commer \ct of 1926, authorized the issu- 
ance of American owned aircraft found 
by Federal officials to be airworthy, and also the 
licensing of personnel found by these officials to be 
competent. It then required that aircraft and per- 
sonnel engaged interstate or foreign commerce 
as defined by that Act, must have licenses issued by 
the Department Commerce. The result is that 
any citizen of the United States can secure a fed- 
eral license for himself or for his aircraft upon 
compliance with the regulations promulgated by 
the Secretary Commerce, but he need only do so 
in the event he intends to engage in interstate or 
foreign commerce as defined by the Act... . 

“The States realized that a single standard was 
not only desirable, but was in fact so necessary that 
the great majority have adopted legislation requir- 
ing a Federal license in order to operate within the 
jurisdictions, they have provided 


licen 
11Censes 


State. In other 
for a State or Federal license at the option of the 
operator, but made the requirements for the State 
identical with those of the Department of 
other States, they require a 


license 
Commerce. In still 


state license, but by regulation or practice the re- 
quirements for the State license are practically the 
same as those for a Federal license. 

“Another legislative problem is presented by 


wn as the air traffic rules. Obviously, 
safety, which such rules are de- 
they must be uniform. The Air 
v provides nation-wide uniform- 
ity in the matter of air traffic rules, through the pro- 
making such rules applicable throughout 
in interstate and intrastate opera- 
mmercial or non-commercial in 


what are kni 
in the interests 
signed to promote, 
Commerce Act 


visions 
the Nation, b 
tions, whether 
character. 

“In view of this situation it would seem unnec- 
essary for the States to enact air traffic rules, al- 
though there are probably some occasions where 
local airport regulations may be warranted in order 
to meet parti situations. Not only are State 
air traffic rules in general unnecessary, but also 
there is considerable doubt as to their constitutional 
validity, in view of the fact that Congress has al- 
ready provided for covering the field by rules of 
nation-wide scope. 

“On the other hand, the enforcement, as dis- 
tinguished from the enactment of air traffic rules, 
not require the same degree of 


necessa©&rliy 


does 


uniformity. It may well be that decentralization of 
t air traffic rules through the co- 


the enforcement 





operation of State officials would be more effective, 
and in the future when flying becomes more gen- 
eral, work less hardship on operators than would 
Federal enforcement. Authority for State officials 
to enforce the air traffic rules would presumably 
have to be obtained by Congressional legislation 
consenting to State enforcement... . 

“The regulatory legislation hereinbefore pre- 
sented has had to do with the safety requirements 
relating to aviation. There has also been some dis- 
cussion of regulating the economic side of air trans- 
portation. This takes the form of requiring the 
operators to secure certificates of public conven- 
ience and necessity, and to conform to rates and 
schedules approved by governmental authority. So 
far the Federal government has not undertaken 
this type of regulation, and it is enforced in only 
a limited number of the several States. Inherently 
air transportation, unlike rail transportation, does 
not naturally lend itself to a monopoly; therefore, 
the basic reason for such regulatory legislation by 
the national government, or the States, is lacking. 
While air transportation has proven itself as a safe 
and reliable method of transportation, its economic 
principles are still in a highly experimental stage. 
No one can, with any marked degree of certainty, 
determine what are reasonable rates or how many 
operators are necessary to adequately serve any 
given territory. 

“The establishment and operation of airports is 


another element of aviation which requires en- 
couragement, and to some degree, regulation. The 


Air Commerce Act under the Bingham amendment, 
provides for the examination and rating of air navi- 
gation facilities by the Secretary of Commerce upon 
request of the owners. Under this provision of the 
Act, the airport rating regulations have been pro- 
mulgated, and are being administered, but there is 
nothing mandatory in the Federal law fixing the re- 
quirements for an airport, or standards for its oper- 
ation and maintenance. 

“Inasmuch as airports are in practically every 
instance wholly within the jurisdiction of one State, 
this might well be a subject matter for State regu- 
laton. Nevertheless, it is highly desirable that such 
regulation should in a large measure be uniform, in 
order not only that adequate airports will be de- 
veloped in all the States, but also that field rules 
shall be uniform.” 


Local Enforcement Problems 


On the second day of the conference, the dis- 
cussion largely centered upon questions of air law 
enforcement. Following two addresses dealing with 
the aircraft industry and enforcement, and delivered 
by Mr. F. G. Coburn, and Mr. Lester D. Seymour, 
the problem of local enforcement was considered by 
Clarence M. Knox, Commissioner of Aviation for 
the State of Connecticut. 

In explaining the position of Connecticut, Mr. 
Knox said: “The enforcement of Uniform Air 
Traffic Rules, or, more generally speaking, of all 
aeronautical regulations, appears to be purely a 
policing problem, wherein the work is so organized 
as to cope with the mobility and speed of the ve- 
hicles to be policed. As in any other police prob- 
lem, the most important fact is psychology. Just so 
long as there is a feeling that the police powers are 
inefficient or ineffective there is a certain propor- 
tion of society that will persist in violating regula- 
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tions and such undisciplined violation leads to 
others until either very concerted action must be 
taken to re-establish this psychological impression 
of the police efficiency or the regulations become 
totally ineffective. Moreover, in my opinion, fines 
as penalties for violations are most ineffective, be- 
cause the average fine is no burden to an individual 
or organization and, unless it is a burden, has no 
disciplinary value. For this reason, I believe that 
the use of the air should be a privilege granted by 
the State or Federal Government rather than a 
personal right, in which case that privilege can be 
suspended or revoked at the will of the State for 
cause. This furnishes an effective and quick means 
of discipline. . . 

“Our aeronautical police organization may be 
divided into two main groups. First, the profes- 
sional or paid police, and second, a group of un- 
paid civilian inspectors. The first group is again 
divided into three sections: (1) The technical in- 
spectors of the Department of Aeronautics, who are 
thoroughly trained in the various phases of aero- 
nautics and have full police powers; (2) the regular 
State police organization, and (3) the various com- 
munity police organizations. The one duty com- 
mon to this whole organization, which quite com- 
pletely covers the entire State, is to ascertain that 
every aircraft flying within the State holds proper 
authority. If the craft are from without the State, 
they must hold Federal or home state licenses and 
registrations, unless they are to carry on intrastate 
commercial operations, in which case they must 
hold a Connecticut license and registration. This 
particular point is one for the exercise of reciprocity 
and, in case a craft’s home state has control similar 
to Connecticut’s, it would be allowed to operate 
by simply reporting its arrival in the State and 
its base of operations to the State Department of 
Aeronautics. 

“The technical inspectors form the backbone 
of the police organization and it is their duty to 
see that the various sections are properly instructed 
as regards aeronautics so they will be better able 
to judge violations of the law and be able to use 
some discretion in its enforcement. This work is 
usually done evenings during the winter season, 
when flying activities are at a minimum, by means 
of talks at the various State Police barracks and at 
the police headquarters of various communities. By 
this means, considerable interest is aroused and a 
better understanding of the problem by the various 
police organizations is obtained. Furthermore, we 
make it an object to have as many police officials 
fly as possible, as that is the most effective means 
of obtaining their personal interest and whole- 
hearted cooperation.” 

In explaining more fully the activities of the 
two groups and the various sections, Mr. Knox 
further stated: “In case of an accident, a technical 
inspector is dispatched to the scene at once, by air 
providing there are any landing facilities near the 
scene of the accident, otherwise by automobile. For 
this purpose the technical inspectors are subject to 
call twenty-four hours a day and the Department 
knows at all times where the men can be reached. 
Seldom is it more than an hour and a half, and 
usually less than an hour, after an accident occiirs 
before an inspector is on the spot. In many cases, 
of course, the State Police are on the scene before 
an inspector arrives and they see that nothing is 


disturbed until one of the technical inspectors ar- 
rives and a thorough investigation made to de- 
termine, if possible, the causes.” 

Speaking for the State of Ohio, John M. Vorys, 
Director of the Ohio State Bureau of Aeronautics, 
recommended the following considerations: “The 
formulation of air laws is important; proper punish- 
ment for violation of these laws is important; but 
we must remember that our object is to secure safe 
air traffic, moving in accordance with uniform rules, 
universally understood, and that we are not deal- 
ing primarily with the enforcement of the prohibi- 
tion of something. Most of the rules will provide 
what you must do, rather than what you must not 
do. We are dealing, not with a criminal class, but 
with a group, headed by about 15,000 of the finest 
people in our country, who are more anxious than 
any one else to make flying conditions safe. There- 
fore, our problem is not so much how to catch 
criminals, but an educational problem—how to 
make every one so familiar with these air rules, 
and so accustomed to obeying them, that they be- 
come fixed and dependable action habits in the 
ee 5.6 A 

“Every State should have a State department, 
or bureau, or division of aeronautics, and every 
State should rely upon existing local officials for 
the main work of enforcement of the air laws. 
Local existing enforcement agencies will be the 
main line of air law enforcement. Sheriffs, police, 
constables, state police—where they exist—will 
inevitably be the men who do the work of investi- 
gating violations and instituting prosecutions. 
Even if it were desirable to divorce all air enforce- 
ment from these local officials and to set up an 
entirely new force for this purpose, it would be 
financially and politically impossible. At present, 
while the total amount of flying is large, the total 
number of planes and pilots involved is small, the 
number of people financially interested are few, 
the possible revenue to the state is negligible, yet a 
separate system of policing air traffic would re- 
quire a force sufficient to cover the whole state. 

“We do face the present problem, however, 
that local officials know very little about the air 
laws and air traffic rules, and also know very little 
about flying; and that in their attempts to regulate 
flying there is a danger, on the one hand, of un- 
intelligent severity through suspicion of flying and 
flyers in general, and on the other hand, of unintel- 
ligent leniency through the feeling that the one man 
in town who knows how to fly is a second Lind- 
bergh, and can do no wrong. We need immediately 
expert and tactful, but forceful, supervision of the 
air enforcement efforts of these local officials. For 
this reason also, if for no other, a state supervising 
officer is needed. . . . 

“Your aeronautical official should have these 
functions, with reference to enforcement of air 
laws: (a).He should promulgate rules identical 
with the Federal air traffic rules, if such is the na- 
ture of your air law legislation. (b) He should 
explain and interpret these rules to local enforce- 
ment officials. (c) He should generally supervise 
enforcement. This means that he must make sure 
the first few violations are properly investigated 
and properly prosecuted. He should have authority 
to make arrests himself; authcrity to call upon 
local officials to act, and to call for reports of action 
taken ; and authority to report to the Governor for 
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removal of local officials who fail to act. (d) He 
should maintain liaison With the Department of 
Commerce aeronautical force. (e) He should be 
constantly educating the public in the nature of air 
laws. This last function is the most intangible, 
the most difficult to describe, and probably the most 
important. It is for this reason that I recommend 
that your aeronautical official be directly under the 
Governor and be given the prestige of a place in 
your state cabinet, if you have one. You want a 
nan whom people will listen to, in a position which 
commands attention, and then you want him to be 
constantly on the alert for opportunities to tell the 
public about the air rules which are provided for 
their safety.” 
Legal Phases of Local Enforcement 


In discussing the legal phases of local enforce- 
ment of uniform air traffic rules, George B. Logan, 
Chairman of the American Bar Association Com- 
mittee on Aeronautics, dealt with two questions: 
(1) the validity of the air traffic rules, and (2) the 
proceedings to enforce locally. After indicating 
the province of federal regulation, he raised the 
question as to whether or not Congress had entered 
the field of intrastate commerce by means of the 
air traffic rules, it being asserted that the validity 
of the rules would be tested, not by considering 
any particular rule but, instead, by considering the 
body of rules as a whole. “The air traffic rules of 
the federal government by the very terms of the 
Air Commerce Act are extended to apply to all air 
commerce and to air traffic which is non-commer- 
cial; the rules themselves specifically applying to 
all air traffic. The evidence of this act plus the 
evidence of the air traffic rules themselves seems to 
be conclusive of the intention of Congress to enter 
and appropriate this field. 

“The leading case on this question is that of 
Southern Railway Co. v. Railroad Commission of 
Indiana. This case involved the Federal Safety 
Appliance Act 

“Justice Lamar, in his opinion holding that the 
state prosecution under the state act could not be 
had, stated as follows: 

“Tt is sufficient here to say that Congress has so far oc 
cupied the field of legislation relating to the equipment of 
freight cars with safety appliances as to supersede existing 
and prevent further legislation on that subject. 

“*The test, however, is not whether the state legislation is 
in conflict with the details of the federal law or supplements it, 


but whether the state has any jurisdiction of a subject over 


which Congress had exerted its exclusive control.’ 


“That this is now the law ts no longer open 
to any argument. This same doctrine has been es 
tablished in reference to cases relating to state 
penalities for failing to furnish cars, and to state 
penalties for retaining employees at work on cars 
beyond the time allowed by the hours of service 
law. Under these authorities, the state laws are 
void, not because they conflict, but are void even if 
they are by their very terms exactly the same, 
merely because there is valid federal legislation on 
the same 7 
“It may be, therefore, that to obtain state aid 
in the enforcement of air traffic rules, the federal 
government will have to restrict the scope of its 
air traffic rules specifically to interstate commerce 
and not attempt to cover intrastate or non-commer- 
cial flying. This then might leave a field open for 


subject. 


4. 236 U. S. 439, 59 L. Ed. 661 





state action, the state action being based on police 
power and upon the regulation of intrastate air 
trafic only. Whether such a bargain would be 
worth while, whether the federal government 
should trade its right to regulate all flying, in ex- 
change for state aid in enforcement, with the conse- 
quent danger that the state legislation might not 
be uniform, with the danger that there might be 
no state legislation, and with the danger that there 
might be inadequate state aid, is a matter for con- 
siderable study.” 

Under the second heading, Mr. Logan dealt 
with the three problems of (a) the machinery of 
enforcement, (b) the quantum of evidence required, 
and (c) the quality of evidence required, and indi- 
cated that expert testimony would have to be relied 
on to obtain any conviction. By way of summary, 
he pointed out that “as long as the promulgators 
of the air traffic rules can retain as fully as they 
have heretofore the complete confidence and re- 
spect of all air men, of operators and of pilots, 
there will always be available expert and skilled 
witnesses ready and willing to testify to secure con- 
victions of any infractions they have observed. It 
will be of continuing prime importance that the 
air traffic rules constantly commend themselves. 
Rules that appeal neither to justice nor to reason, 
rules that are captious and capricious, will fall of 
their own weight in any jurisdiction, federal or 
state.” 


The Airport Problem 


In an address devoted to indicating the im- 
portance of suitable airport enabling acts and uni- 
form field rules, Mr. Richard B. Barnitz, Director 
of Airports, Los Angeles, maintained that, “gen- 
erally speaking, airport development is, and will 
probably continue to be, a municipal undertaking. 
The Department of Commerce statement for Janu- 
ary of the present year indicated that the number 
of municipal and commercial airports was nearly 
the same, with the latter exceeding the former by 
about forty in the entire United States. However, 
the ratio is rapidly shifting in favor of the publicly- 
owned and operated fields. While many small, and 
not a few of the larger privately owned and oper- 
ated airports are being abandoned, more than a 
thousand cities in the United States have been con- 
structing airports this year, anl another thousand 
Or more are reported to be studying available sites 
and planning such projects. Although the com- 
mercially owned airport has had an important part 
in the development of civil aeronautics, and still 
has its functions in certain restricted activities, we 
see virtually no possibility of its profitable and 
permanent operation as a general aviation center. 
For one thing, there must be a pioneering period. 
of considerable duration, just as with marine har- 
bors, when expenditures are well in excess of 
revenues. This pioneering period is likely to out- 
reach by far the length of time the private investor 
will be willing to wait for returns upon his capital. 
Private capital is not ordinarily interested in those 
indirect benefits, cultural and economic, which an 
airport can confer, and cannot be expected to foster 
them through any long-period program of develop- 
ment. 

“Only through public ownership can the per- 
manence of airport developments be definitely as- 

(Continued on Page 130) 
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CHILLY March wind blew across the bleak 

water-soaked prairie as a lank, long-legged 

traveler, on a borrowed horse, plodded 
slowly through mud and slush toward the town of 
Springfield, Illinois. Three law-books and a few 
articles of clothing stuffed into a pair of battered 
saddle bags, and seven dollars tucked away in his 
ill-fitting breeches of homespun jeans, constituted 
the whole of his worldly goods. Rail-splitter, flat- 
boatman, store-keeper, postmaster, surveyor, 
soldier, Legislator, Abraham Lincoln, his gaunt 
body slouched dejectedly over the horn of the 
saddle, a crisp law license bearing date of March 
1, 1837, in his pocket, was embarking with sombre 
spirit upon a new career. 

Balmy April days, however, found the fledgling 
lawyer’s lucky star in the ascendancy. He had ac- 
cepted young Joshua Speed’s generous offer to 
share his large bed in a room over Speed’s store, 
free of charge. William Butler, one of Springfield’s 
most substantial citizens, who had become ac- 
quainted with Lincoln during the previous session 
of the Legislature at Vandalia, had insisted that 
he take his meals at the Butler table without 
thought of pay. And on April 15, 1837, the follow- 
ing card appeared in the local newspapers: 

“J. T. Stuart and A. Lincoln, Attorneys 
and Counsellors at Law, will practice con- 
jointly in the Courts of this Judicial Circuit— 
Office No. 4 Hoffman’s Row, upstairs, Spring- 
field.” 

John Todd Stuart, a first cousin of Mary Todd, 
was born November 10, 1807, in Fayette County, 
Kentucky, seven miles east of Lexington. His 
father, Robert Stuart, was a Presbyterian minister 
and professor of Languages at Transylvania Col- 
lege. Receiving his academic and legal education 
in Kentucky, young Stuart hung out his shingle at 
Springfield in October, 1828. 

On the morning after his arrival, Stuart stood 
leaning against a post in front of one of the village 
stores when a well-dressed old gentleman strolled 
up and asked him where he came from and what 
his business was. 

“I’m from Kentucky,” said the young stranger. 
“My profession is that of a lawyer, sir. What is 
the prospect here?” 

The old gentleman, cocking his head on one 
side and squinting his left eye, pondered a moment. 

“Well, young man,” he replied, “there’s a 
damned slim chance for that kind of a combination 
here.” 

The handsome, genial Stuart, however, had re- 


fused to be discouraged, and within a few years 
he had acquired an extensive, if not lucrative, prac- 
tice, and he was the leader of the Whig politicians 
in Sangamon County. 

When the Black Hawk war broke out, Stuart’s 
popularity made him a major, and Captain Abra- 
ham Lincoln's Company of New Salem boys formed 
a part of his battalion. In 1834 the Major and the 
Captain were two of the nine representatives of 
Sangamon County in the Legislature at Vandalia, 
known as the “Long Nine,” since every member 
of the delegation was over six feet in 
Stuart took a deep interest in the budding aspira- 
tions of the young rail-splitter, and after the ad- 
journment of the Legislature Lincoln frequently) 
walked the long distance from New Salem to 
Springfield to borrow law-books from the Major’s 
library. 


height. 


The new firm of Stuart & Lincoln had its office 
over the County Courtroom temporarily located in 
a two-story building on Hoffman’s Row. The 
meager equipment consisted of a rude pine table, 
several rickety chairs, a dilapidated sofa covered 
with a moth-eaten buffalo robe, a bench, much 
scarred by jack-knives, and an old wood stove. 
Five volumes of the Illinois Reports and about 
twenty volumes of miscellaneous law books, 
lative reports and congressional documents were 
stacked on rough board shelves nailed to the drab, 
unpapered walls. 


legis- 


The senior partner was much absorbed in his 
race for Congress against the doughty Stephen A. 
Douglas, and the drudgery of the law office, such 
as it was, fell on Lincoln. Most of the firm’s plead- 
ings during this period, together with the entries in 
the old account book, are in the small, uniform and 
very legible handwriting of the junior partner. 

“Commencement of Lincoln’s Administration,” 
he jocularly wrote at the top of one of the ledger 
pages, a few items from which will serve to illus- 
trade the nature and extent of the firm’s practice: 


“E. C. Ross 

to Stuart & Lincoln Dr 
1837—April—To attendance 

at trial of J. F. Davis 

property before Moffatt 5.00 


Mather, Lamb & Co. 

to Stuart & Lincoln Dr. 
1837—April—to attendance at 

trial of J. F. Davis property 

before Moffatt 5.00 
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Lucinda Mason 


to Stuart & Lincoln Dr. 
1837—October—to obtaining 

an assignment of dower 5.00 
Wiley & Wood 

to Stuart & Lincoln Dr. 
To defense of Chancery case 

of Ely 50.00 
Credit by coat to Stuart 15.00” 


In the office record of expenses, he noted that 
“Lincoln paid for wood $0.50,” and “Lincoln paid 
for saw $2.25.” 

“I am quite as lonesome here as I ever was 
anywhere in my life,” wrote Lincoln to the portly 
Mary Owens, of Greene County, Kentucky, whom 
he had met at the home of her sister near New 
Salem. Having proposed marriage, and thinking 
himself accepted, he was very much dejected and 
gloomily reported: “There is a great deal of 
flourishing about in carriages here which it would 
be your doom to see without sharing. You would 
have to be poor, without the means of hiding your 
poverty.” Still: “What I have said I will most 
positively abide by, provided you wish it. My 
opinion is that you had better not do it.” 

The first client of the new firm seems to have 
been one David Woolridge, whose former tenant, 
James P. Hawthorn, had sued him in three sepa- 
rate actions growing out of Woolridge’s alleged 
failure to furnish plaintiff “twenty acres of prairie 
(‘Prairy,’ as Lincoln spelled it) sod ground”—and 
two yoke of oxen with which to do the plowing. 
Hawthorn alleged that in a recent altercation over 
the matters in dispute the defendant had “struck, 
beat, bruised and knocked him down; plucked, 
pulled and tore large quantities of hair from his 
head, and, with great violence, forced, pushed, 
thrust and gouged his fingers in plaintiff’s eyes.” 

Lincoln filed an answer denying the allegations 
of trespass, and put his client “upon the country,” 
but, after several months of dilatory skirmishing, 
the litigation was compromised out of court, with 
an equal division of costs. 

So far as I have been able to discover, the case 
of Nancy Green v. Aaron Green, filed in the 
Sangamon Circuit Court, September 4, 1837, was 
Lincoln’s first divorce suit, and he obtained a judg- 
ment for the plaintiff on the ground of abandon- 
ment. Later, he represented Samuel Rogers in an 
action for divorce against his wife, Polly Rogers. 
The husband informed his attorney that the erring 
Polly had been guilty of adultery with one William 
Short, but Lincoln, according to the record, “for 
no other cause than through tenderness for de- 
fendant’s character,” advised him “not to make the 
charge in his bill, as there was another sufficient 
ground upon which to obtain a divorce, to-wit, ab- 
sence for more than two years.” 

Over in Tazewell County David Bailey was 
sued on a note which he had executed to Nathan 
Cromwell. Bailey employed Stuart & Lincoln to 
represent him, and the junior partner filed an 
answer alleging that the note was given for the 
purchase of a negro girl; that “before judgment 
was to be demanded Cromwell was to produce the 
necessary papers and indenture to show and prove 
that said girl was a slave or servant and bound to 


servitude under the laws of this state”; that Crom- 
well had failed to do this, and that, since the laws 
of Illinois presumed every person free, regardless 
of color, the note was without consideration. 

The lower court decided against the defendant, 
but upon appeal the Supreme Court of Illinois (3 
Scammon 71) sustained Lincoln’s contention, and 
directed that a judgment be; entered in favor of 
Bailey. 

In December, 1839, Stuart, having defeated 
Douglas, went to Congress, and Lincoln began to 
attend the courts of other counties in the Eighth 
Judicial District. Harvey Ross, the mail carrier, 
describes him as he met him one cold, rainy day on 
the road between Canton and Lewistown. He had 
a large portmanteau on his saddle filled with law 
books and clothing, was dressed in a suit of Ken- 
tucky jeans with a heavy overcoat having four 
capes, standing collar, and fastened with a hook 
and clasp, and he wore a pair of green baize leg- 
gings wrapped three times around the leg and tied 
just below the knee. 

Footloose and carefree once more, now that 
Mary Owens had terminated the desultory court- 
ship by the declaration that he was “deficient in 
those little links that go to make up the chain of a 
woman’s happiness,” the easy-going Lincoln was 
immensely intrigued by the picturesque, nomadic 
life of the circuit. The cavalcade of lawyers gallop- 
ing across the prairies between the county-seats— 
long evenings of song, story and jest by the tavern 
fire—rough and tumble conflict before back-woods 
juries—the pungent, frequently coarse, and often- 
times unconscious humor of the court room were 
treasured memories that Lincoln, even in the midst 
of the stress and strain of after years, never forgot. 

A defendent was on trial for mistreating a 
livery horse. One of the witnesses testified: “When 
his company rides fast he rides fast, and when his 
company rides slow he rides slow.” 

“What I want to know is,” demanded the im- 
patient and somewhat pompous attorney for the 
State, “how he rides when he is alone.” 

“W-e-l-l,” replied the witness haltingly, as he 
gravely pondered the question, “I-never-was-with- 
him-when-he-was-alone ; so—I don’t know.” 

Every lawyer was a politician, and none more 
so than the judges who presided over these primi- 
tive tribunals. The case of People v. Green was a 
typical example of the unwillingness of the judi- 
ciary to assume unnecessary responsibility. The 
defendant had been found guilty of murder and the 
learned judge was obliged to pronounce sentence. 

“Mr. Green,” he began earnestly, “the jury in 
their verdict say you are guilty of murder, and the 
law says you are to hang. Now, I want you and 
all your friends down on Indian Creek to know 
that it is not I who condemns you, but it is the 
jury and the law. Mr. Green, the law gives you 
an interval for preparation, so the court wants to 
know what time you would like to be hung?” 

The prisoner “allowed” it made no difference 
to him, but his Honor was disturbed by such non- 
chalance. 

“Mr. Green, you must know it is a serious mat- 
ter to be hung,” he admonished uneasily, “you had 
better take all the time you can get. The court 
will give you until this day four weeks,” he added 
with an ingratiating smile. 
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Hoffman's Row, Springfield, Ill. The Law Office of Stuart & Lincoln was in the upper story 





you say you think I 
was the aggressor. I 
do not think I was. 
You say my “words 
imported insult.” I 
meant them as a fair 
set-off to your own 
statements, and not 
otherwise; and in 
that light alone I 
now wish you to 
understand them. 
You ask for my pres- 
ent “feelings on the 
subject.” 1 entertain 
no unkind feelings to 
you, and none of any 
sort upon the subject 
except a sincere re- 
gret that I permitted 
myself to get into 
such an altercation. 
“Yours, etc., 


“A. Lincoln.” 


of the third building from the left, occupied at the time photograph was taken by Tom 


Dupleaux’ furniture store 


The prisoner made no response, but Prosecutor 
Turney arose and addressed the bench. 

“May it please the Court,’ he began im 
pressively, “on solemn occasions like the present 
it is usual for the court to pronounce formal sen- 
tence in which the leading features of the crime 
shall be brought to the recollection of the prisoner 
and a sense of guilt impressed on his conscience 
and in which he shall be duly exhorted to repent- 
ance and warned against the judgment in the world 
to come.” 

“Oh, Mr. Turney,” the judge interrupted test- 
ily, “Mr. Green understands the whole matter as 
well as if I had preached to him a month. He 
knows he has got to be hung this day four weeks. 
You understand it that way, Mr. Green, don’t you?” 
he appealed to the prisoner. 

“Mr.” Green nodded and the court then ad- 
journed. 

In one of his first murder cases, Lincoln de 
fended William Fraime, who was convicted on 
April 25, 1839, in Hancock County, and twenty- 
three days later, obedient to the judgment of the 
court, he was “hung by the neck until dead.’ 

The heat of bitter legal controversy frequently 
led litigants, and occasionally lawyers, into per- 
sonal encounters. Lincoln, with his enormous 
physical strength, genial nature, and unquestioned 
courage, often played the role of peace-maker, and 
was never quick to take offense. He was not al- 
ways. however, able to control his temper, but he 
never failed to be ashamed of the fact that he had 
lost it. 

One day Lincoln and W. G. Anderson became 
involved in a wordy altercation, and on the follow- 
ing day, having received a letter of severe criticism 
from his late adversary, Lincoln replied as follows: 

“Laurenceville, October 31, 1840. 
W. G. Anderson, 
Dear Sir: 
Your note of yesterday is received. In 
this difficulty between us of which you speak, 


Throughout Stuart’s 
term in Congress, the 
junior partner wrote him long, chatty letters about 
business and politics. The Whigs could carry the 
state for Harrison. Even Japh Bell had come out 
for him. “Ain’t that a caution?” Douglas had con- 
sidered himself insulted by something that had ap- 
peared in the Journal. He had undertaken to cane 
Editor Francis in the street, but Francis had 
“caught him by the hair and jammed him back 
against a market cart. Everybody thought 
the whole affair very ludicrous.” 

“A damned hawk-billed Yankee,” wrote Lin- 
coln, “is here besetting me at every turn I take, 
saying that Robert Kenzie never received the eighty 
dollars to which he was entitled. Can you tell any- 
thing about the matter?” 

And again: “Old Mr. Wright, who lives up 
on South Fork somewhere, is teasing me continu- 
ally about some debts which he says he left with 
you, but which I can find nothing of.” 

The closing months of the Stuart & Lincoln 
partnership found Lincoln deeply despondent over 
his broken engagement with Stuart’s cousin, Marv 
Todd. 

“For not giving you a general summary of 
news you must pardon me,” he wrote to the Con- 
gressman on January 23, 1841. “It is not in my 
power to do so. I am now the most miserable man 
living. If what I feel were equally distributed t 
the whole human family there would not be one 
cheerful face on the earth. Whether I shall ever 
be better, I cannot tell. I awfully forebode I shall 
not. To remain as I am is impossible; I must die 
or be better it appears to me.” 

The four years of apprenticeship with Stuart 
had been of inestimable value to Lincoln. The 
ground-work of his future success, both in politics 
and the law, had been well laid. Serving his fourth 
term in the Legislature, he was now the Whig 
floor-leader, regarded as one of the ablest young 
politicians in the central part of the state. His law 
practice had been more varied than remunerative, 


} 


Oo 


y Mr. Townsend 
1 the law part 


*This is the first of a series of articles written 
especially for the American Bar AssocitaTIon JouRNAL 
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but he had established a wide acquaintance and his 
reputation for integrity and fair dealing would 


stand him in good stead through the years to 
‘ome. He was still rather slipshod and superficial 
in the preparation of his cases, and methodical at- 
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tention to detail never became one of his character- 
istics, but in his second partnership we shall see 
Lincoln profit greatly by association with one of 
the most profound, thorough and painstaking law 
vers of the Illinois Bar. 


THE PROPOSED UNIFORM CHILD LABOR ACT 


Measure Represents an Effort to Cope with Problem in as Careful and Scientific a Manner 
as Possible and to Overcome Difficulties Which Have Heretofore Stood in the Path 
of Uniformity—Children Engaged in Agriculture, Domestic Service and 
Athletic Games Excluded from Its Operation—Further Details 





By Bruce W. SANBORN 
Chairman, Committee on Uniform Child Labor Act of Conference of Commissioners 
on Uniform State Laws 


HE approach to the child labor problem in the 

United States, in view of the fate of the Fed- 

eral Child Labor Amendment, has continued 
to be through legislative action by the States. A 
proposed Uniform Child Labor Law, approved by 
the American Bar Association in Boston in 1911, 
served as a standard for the drafting of a number of 
State child labor laws, but was never adopted in 
its entirety by any of the States. For a number of 
years organizations and individuals who had op- 
posed the Federal Child Labor Amendment on the 
ground that the subject of child labor was a mat- 
ter for State action, have been knocking at the door 
of the National Conference of Commissioners on 
Uniform State Laws for a law which could be 
adopted uniformly throughout the country. The 
National Conference has been endeavoring to frame 
such a law since 1925, and at its meeting at Mem- 
phis in 1929, tentatively approved an Act which had 
been before it each year beginning with the year 1925, 
and had been the subject of much discussion and con- 
troversy within the Conference. That Act, which 
has aimed to embody in it the thought of the pres- 
ent day on the subject, and to have requirements 
which would tend to make evasion of the law diffi- 
cult, was finally approved by the National Confer- 
ence at its 1930 meeting in Chicago,and later 


received the approval of the American Bar Asso- 
ciation. 
Since then considerable public attention has 


been focused upon the Act. It has been recognized 
that the child labor laws which have been in exist- 
ence in the different States contain within them 
provisions at variance with one another, a condi- 
tion which arises in part from unusua! conditions 
which exist in different parts of the country, and 
in part from the wide diversity of opinion which 
exists upon the general subject. 

The present Act excludes from its operation 
children engaged in agriculture, domestic service 
and athletic games. The cotton picker, the nurse 
and the caddy do not come within its purview. One 
thought with regard to them has been that to in- 


clude such employments would be to destroy the 
possibility of uniformity; another that the employ- 
ments excluded are by their nature healthful, and 
of such a character as not to demand the same 
regulation as work done in confined quarters, or in 
hazardous occupations. It has been suggested, for 
instance, that work done in the cotton fields of the 
South is not in itself harmful, but in fact beneficial 
to the child; not to mention its importance from 
the standpoint of the gathering of that crop. 

A primary source of controversy in child labor 
circles is the minimum age at which a child should 
be permitted to labor. One group has opposed any 
limit whatsoever, and clings to the view that the 
tendency of work is to benefit the child, teach it 
habits of industry, sharpen its faculties and 
strengthen its character. Another group believes 
that the minimum age requirement should be at 
least 18 years of age. In the legislation which has 
been enacted in the States which have child labor 
laws, the minimum age has varied, but the general 
tendency has been to fix the age at 14 years. At 
the White House Conference on Child Health and 
Protection, held in November, 1930, a recommenda- 
tion put forward by the Child Labor Section of the 
Committee on Vocational Guidance and Child 
Labor was that the minimum age should be 16, ex- 
cept that employment outside of school hours 
might be permitted between the ages of 14 and 16 
in a restricted list of occupations. In the proposed 
Uniform Child Labor Act approved by the National 
Conference of Commissioners on Uniform State 
Laws the minimum age for employment in any 
gainful occupation is fixed at 14 years, except that 
there is a special provision pertaining to street 
trades. That provision is that boys between 9 and 
16 years of age may distribute or sell newspapers 
or magazines, but that boys under 16 shall not work 
in other street trades unless they comply with the 
requirements of school attendance, and unless they 
secure a certain permit and a badge, and wear the 
badge in plain sight while so working. The mini- 
mum age thus fixed corresponds with the legisla- 














86 


AMERICAN Bar ASSOCIATION JOURNAL 





tion already in effect in many of the States, and 
does not differ widely from the law in many Euro- 
pean countries. 

In the proposed Uniform Act certain regula- 
tions as to hours of work and night work apply to 
all children under the age of 18 years. It is pro- 
vided that children between the ages of 14 and 18 
years shall not be employed more than eight hours 
in any one day, nor more than forty-eight hours in 
any one week, nor more than six days in any one 
week, nor before seven o’clock in the morning, nor 
after six o’clock in the evening; that every such 
child shall be entitled to not less than thirty con- 
secutive minutes for meal time within five hours 
from the time of beginning work, which period shall 
not be included as a part of the work hours. The 
Act provides that no such minor shall be engaged 
in both school and employment for more than ten 
hours in any one day. 

There is in the Act what is known as the per- 
mit provision. It provides that no person between 
the ages of 14 and 18 years shall be “employed, 
permitted or suffered” to work except in street 
trades, unless the employer procures and keeps on 
file in the establishment or in the residence in or 
about which such minor is at work a permit issued 
according to the provisions of the Act. These per- 
mits are to be issued by a person known as the 
issuing officer, appointed by a State Board for en- 
forcement of the Act. The permit shall bear the 
minor’s name, sex, color, and birth place, his signa- 
ture, the name and address of his employer, and the 
specific employment in which he is authorized to 
be engaged, and other information. 

In order to obtain a permit, the minor, accom- 
panied by his parent, guardian or custodian, must 
present himself in person, sign the application, have 
it approved and filed, and accompanied by certain 
documents which are referred to as (1) evidence of 
age, (2) evidence of schooling, (3) evidence of phy- 
sical fitness, and (4) evidence of prospective em- 
ployment. If the evidence of prospective employ- 
ment is not presented within two months after the 
issuance of the certificate of physical fitness, the 
issuing officer shall not issue a permit until the 
minor has been re-examined by the physician and 
has obtained a new certificate of physical fitness. 

It has been found that much deception has in 
the past been practiced in the matter of age, and 
the Act requires evidence as to age of a searching 
nature. 

In general, the evidence of schooling, in case 
the minor is to be employed at such times as would 
prevent his regular school attendance, is a school 
record showing his completion of the eighth grade 
or its equivalent. That requirement may be waived 
in case of work during a regular school vacation ; 
and if the minor is to be employed during the reg- 
ular school term but only at such hours as would 
not prevent his regular school attendance, the 
school record need only show that in the opinion of 
the school’s chief executive officer he is physically 
or mentally qualified to undertake such work in 
addition to the regular school work. 

The evidence of physical fitness required by 
the Act is a certificate of physical fitness signed 
by a public health, public school, or other public 
physician, appointed by the issuing officer with 
the approval of the State Board. It shall supply 


certain detailed information and vouch for the 
minor’s complete physical ability to engage in any 
legal occupation, or his ability to so engage un- 
der certain limitations. 

The evidence of prospective employment is to 
consist of a statement signed by the prospective 
employer or his authorized agent promising to give 
present legal employment, and setting forth the 
specific character of the proposed work and other 
details. 

Certain minimum ages are specified in the Act 
for work in numerous occupations which are more 
or less hazardous. The minimum age for work 
in mines or quarries is fixed at 18 years. There 
is an enumeration of dangerous occupations in 
which children under 16, 18 and 21 may not be 
employed. 

It is recognized that the Act is likely to meet 
with the criticisms which are leveled at so-called 
social legislation. There is a problem to be solved, 
and the Act represents an effort to cope with it 
in as careful and scientific a manner as possible; 
and to overcome difficulties which have heretofore 
stood in the path of uniformity. 





Appointment of Notaries Public 


Epiror AMERICAN Bar ASSOCIATON JOURNAL: 


In my letter to you published in the May, 1930, issue 
of the American Bar Association Journal, page 338, I sug- 
gested that only members of the Bar in the various states 
be appointed Notaries Public. This suggestion grew out 
of experience in the examination of titles to real estate 
wherein gross carelessness of the Notary Public has put 
the client to great unnecessary expense. In suggesting 
that the American Bar Association could render a very 
real service by supporting the idea that only members of 
the Bar be hereafter appointed to the office of Notary Pub- 
lic. I had in mind the prevention of errors in the land rec- 
ords of the various jurisdictions more than anything else. 

The very interesting letter of Mr. Benjamin Tuska of 
New York published in the August issue of the Journal 
at page 502 makes the suggestion that the office of Notary 
Public be abolished and a “Commissioner for Oaths” be 
created in its stead. I hardly think this is necessary, the 
vice in the situation lying merely in the character of per- 
sons now appointed as Notaries. 

It is interesting to note that in the District of Columbia 
the Department of Justice has instituted a new plan for 
the appointment of Notaries Public. Under this plan every 
person applying for a Commission as a Notary Public must 
appear in person on a day and at an hour designated at 
the Department of Justice and take an examination on the 
general duties and powers of a Notary under the law. This 
has already resulted in rejecting a great number of incom- 
petent applicants and in preventing the reappointment of 
a number of ignoramuses who have heretofore held Com- 
missions as Notaries Public. 

Every conveyancer and title examiner will fully realize 
that a great saving in money now wasted in equity suits 
to correct flaws in titles can be effected by raising the 
qualifications of persons appointed as Notaries Public. 

FREDERICK S. TYLER. 
Washington, November 25, 1930. 
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The JouRNAL is prepared to furnish a Binder to those who 
wish to preserve current or back numbers, at a price of $1.50, 
postage paid. This represents merely the manufacturer’s cost 
plus expense of packing, shipping, carriage, etc. The Binder 
presents a handsome appearance and is well made and service 


able. Please send check with order to the JoURNAL office, 1140 


N. Dearborn St., Chicago. 
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STATE REGULATION OF MOTOR VEHICLES OPER.- 
ATING IN INTERSTATE COMMERCE 





Consideration of Decisions Illustrating the Extent to Which State May Go in Making 
Rules for Protection of the Persons and Property of Its Citizens and the Preserva- 
tion of Its Public Highways Even Though Interstate Commerce Is Affected— 
Existing State Legislation Superseded by Congressional Exercise of Power 
in This Field, etc. 





By Mac AsBILL 
Member of the Atlanta, Ga., Bar 


HERE has been a tremendous increase in the 

use of motor vehicles since 1920. Already 

many states have enacted laws to regulate the 
business of transporting persons and property by 
motor vehicles on their public highways. It is 
quite evident that an increased tonnage of inter- 
state transportation by motor vehicles will move 
over a connected system of paved highways as 
more highways are paved in the various states. In 
the future the states will be interested, even more 
than at present, in such regulation of these vehicles 
as will promote the public safety and order and 
preserve the paved highways built at the expense 
of the states. 

The right of the states to regulate motor 
vehicles is drawn from two sources, to-wit: The 
nature of the business done, and the use of the 
public highways. Because of the public interest, 
the common carriage of passengers or freight by 
motor vehicles is subject to regulation although the 
owners exercise no special franchise and use only 
their own property. In Georgia and other states 
the highways built and maintained by the public 
are public property and (subject to such interest 
as the United States may have in them as post 
roads) are subject to state control. The question 
to be considered is how far may the states go in 
regulating such vehicles. 

In the course of this discussion reference will 
be made to decisions of the Supreme Court of the 
United States wherein have been discussed specific 
questions arising out of the regulation of motor ve- 
hicles or where principles have been announced 
that illustrate the type of regulation that a state 
may exert in relation to interstate commerce. 
States, of course, may not regulate interstate com- 
merce directly, but there is a field for state regu- 
lation which affects interstate commerce and which 
may be exercised by the states until the Congress 
has occupied the field. At this time Congress has 
enacted no law to regulate interstate motor trans- 
portation, although the Parker Bus bill is pending 
in Congress, and there is no Federal regulation of 
any kind exercised over the operation of motor 
buses and motor trucks engaged in interstate com- 
merce when they are not used in terminal services 
in connection with rail transportation. 

The Motor Carrier Act of 1929 enacted by the 
Legislature of Georgia and the rules prescribed by 
the Georgia Commission as authorized thereunder 
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are believed to be representative of the various 
state laws and rules upon the subject of motor 
vehicles. Hereinafter, occasional reference will be 
made to the Georgia law and to certain rules of the 
Georgia Commission merely as illustrative. Space 
will not permit of a technical discussion of all the 
constitutional aspects of these rules. 


Examination of Drivers and Requirement of 
License 


In Jos. J. Smith v. State of Alabama, 124 U. S. 
463, 31 L.Ed. 508, the court upheld a conviction 
under a statute of Alabama making it unlawful for 
an engineer to operate a train upon the main line 
of any railroad in the state used for the transpor- 
tation of persons or freight without first under- 
going an examination and obtaining a license. 
Smith was arrested for operating an engine without 
a license, the train being a passenger train operated 
in interstate commerce. 

The provisions of the Alabama statute con- 
sidered by the Supreme Court were not regulations 
of interstate commerce. They were parts of that 
body of the local law which properly governs the 
relation between carriers of passengers and mer- 
chandise and the public who employ them, and 
are not displaced until they come in conflict with 
express enactments of Congress in the exercise of 
its power over commerce. 

The rules of the Georgia Public Service Com- 
mission do not provide for the examination or 
license of drivers of motor vehicles but do regulate 
the drivers." 

None of the rules of the Georgia Commission 
has been attacked in court proceedings. Rule 27 
prohibits the use of intoxicating liquors or nar- 
cotics by the driver “on or off duty.” In the Smith 
v. Alabama Case the statute of Alabama provided 
for the forfeiture of his license if an engineer was 


_1._ “Rule 27. The drivers of motor vehicles shall not drink intoxi- 
cating liquors or use narcotics on or off duty... .” 

“Rule 66. Drivers of motor vehicles shall be American citizens, not 
less than twenty-one years of age, good moral character and shal! be 
fully competent to operate the vehicle under their charge.” 

“Rule 67. In the interest of safety the drivers of motor vehicles 
carrying passengers shall refrain from smoking during the time the 
vehicle is in motion.” 

“Rule 68. Drivers and operators of motor vehicles carrying passen- 
gers shall not carry on unnecessary conversation with passengers while 
the vehicle is in motion.” 

“Rule 71. In the interest of public safety, no driver or operator 
of a motor vehicle carrying passengers or freight shall be permitted to 
operate said vehicle for more than 10 consecutive hours and shal! have 
at least 10 consecutive hours rest out of each 24 hours, and the driver 
shall not be able to take his rest on the motor vehicle while in 


operation.” 
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in a state of intoxication six hours before or during 
the time that he was engaged in running an engine. 
In view of our present acquiescence in the regula- 
tion of personal conduct, as reflected by the prohibi- 
tion laws, Rule 27 is believed to be valid. With 
respect to the requirement of Rule 66 that drivers 
shall be “American citizens” the reader might con- 
sider the language of Justice Hughes, now Chief 
Justice Hughes, in the case of Barrett v. State of 
New York, 232 U. S. 14, at 33-4, 58 L.Ed. 483, at 
491-2. The writer is of the opinion that such a 
requirement is unnecessarily burdensome since it 
does not depend upon the driver’s ability to meet 
any appropriate tests as to his qualifications. More- 
over, this requirement is believed to violate the 
equal protection clause of the Fourteenth Amend- 
ment, under the principle announced in Truax v. 
Raich, 239 U. S. 33, 60 L.Ed. 131, and not to come 
within the principles announced in such cases as 


Heina v. McCail, 239 U. S. 175, 60 L.Ed. 206; 
Crane v. New York, 239 U. S. 195, 60 L.Ed. 218; 


Terrace v. Thompson, 263 U. S. 197, 68 L.Ed. 255; 
Porterfield v. Webb, 263 U. S. 225, 68 L.Ed. 278; 
Webb v. O’Brien, 263 U. S. 313, 68 L.Ed. 318, and 
Frick v. Webb, 263 U. S. 326, 68 L.Ed. 323. 

Rule 71 is valid under the principle announced 
in Baltimore & Ohio Railroad Company v. Inter- 
state Commerce Commission, 221 U. S. 612, 55 
L.Ed. 878. 

Physical Fitness of Driver 


In Nashville, Chattanooga & St. Louis Rail- 
road Company v. State of Georgia, 128 U. S. 26, 32 
L.Ed. 362, the Supreme Court upheld a statute of 
Alabama disqualifying all persons afflicted with 
color blindness and loss of visual power to the 
extent therein defined from serving on railroad 
lines within the state in the capacity of locomotive 
engineer, fireman, train conductor, etc. 

Rule 68 of the Georgia Commission requires 
that drivers of motor vehicles “shall be fully com- 
petent to operate the vehicle under their charge.” 
Neither the Motor Carrier Act of 1929 nor the 
rules of the Georgia Commission make any pro- 
visions for the ascertainment of the competency of 
such drivers, although the Act makes the violation 
of any rule of the Commission a misdemeanor. 
Such a requirement is too uncertain and indefinite 
in its terms to be capable of enforcement in a crim- 
inal proceeding. Hayes v. State, 11 Ga. App. 371 
(2). Such language might not be too indefinite to 
furnish a rule of civil conduct. Strickland v. What- 


ley, 142 Ga. 802. 


Equipment of Vehicles 

In New York, New Haven & Hartford Rail- 
road Company v. State of New York, 165 U. S. 
628, 41 L. Ed. 853, the Supreme Court held that 
cars employed in interstate commerce were not ex- 
empt. in the absence of national legislation cover- 
ing the subject, from the operation of a statute of 
New York forbidding under penalties the heating 
of passenger cars in that state by stoves or furnaces 
kept inside the cars or suspended therefrom. Coun- 
sel for the railroad contended that a conflict be- 
tween state regulations in respect of the heating of 
passenger cars used in interstate commerce might 
make safe and rapid transportation impossible. The 
court said that such possible inconvenience could 
not affect the question of power in each state to 
make such reasonable regulation for the safety of 


‘to locomotives 


passengers on interstate trains as in its judgment, 
all things considered, was appropriate and effective. 

In Atlantic Coast Line Railroad Company v. 
State of Georgia, 234 U. S. 280, 58 L. Ed. 1312, the 
court upheld the validity of a statute of Georgia 
requiring railroad locomotives running on the main 
line to be equipped with electric headlights, which 
should consume not less than 300 watts at the arc, 
with reflectors not less than 23 inches in diameter. 
The decision recognized that the use of locomotive 
headlights was directly related to safety in opera- 
tion. The Court said: 

“It cannot be said that the legislature acted arbitrarily in 
prescribing electric light, in preference to others, or that, having 
made this selection, it was not entitled to impose minimum 
requirements to be observed in the use of the light.” 

The railroad contended that the statute of 
Georgia constituted an unwarrantable interference 
with interstate commerce since the locomotive with 
respect to which the accusation was made was at 
the time being regularly used in the hauling of 
interstate freight trains over the company’s main 
line of railroad, and was equipped with an oil head- 
light. Answering this contention, the Supreme 
Court said that the statute as interpreted by the 
Supreme Court of Georgia was not directed against 
interstate commerce, but only incidentally applied 
used in hauling interstate trains 
while these were moving on the main line in the 
State of Georgia. 


In Napier v. Atlantic Coast Line Railroad 
Company, 272 VU. S. 605, 71 L. Ed. 432, the court 
was called upon to consider whether the Boiler 


Inspection Act of Congress had occupied the field 
of regulating locomotive equipment used on all rail 
ways in interstate commerce, so as to preclude state 
legislation. A statute of Georgia required that 
every locomotive engine should be equipped with 
an automatic door to the fire-box and prescribed 
the method of construction and operation of the 
door. 

Before the Georgia statute was enacted Con- 
gress had amended section 2 of the original Boiler 
ns 7. « « . — Ss ic 
Inspection Act to read as follows: 

“That it shall be unlawful for any carrier to use or permit 
to be used on its lines any locomotive unless said locomotive, 
its boiler, tender, and all parts and appurtenances thereof are 
in proper condition and safe to operate in the service to which 
the same are put, that the same may be employed in the active 
service of such carrier without unnecessary peril to life or 
limb, and unless said locomotive, its boiler, tender, and all parts 
and appurtenances thereof have been inspected from time to 
time in accordance with the provisions of this Act and are able 
to withstand such test or tests as may be prescribed in the rules 
and regulations hereinafter provided for.” 

The Interstate Commerce Commission had 
made no order requiring either a particular type of 
fire-box or door; nor had Congress legislated spe- 
cifically in respect to either device. The Supreme 
Court held that the legislation of Congress mani 
fested its intention to occupy the entire field of 
regulating locomotive equipment and affirmed the 
action of the lower court in enjoining the enforce- 
ment of the Georgia statute. 

Such regulations as come within the principles 
announced in the decisions cited may be imposed 
by the states upon motor vehicle transportation. At 
this time no regulation by the state could be in 
conflict with any Federal statute upon the subject. 
because Congress has enacted no law to regulate 
motor vehicle transportation in interstate com- 
merce. The Georgia Public Service Commission 
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has issued rules covering the equipment and oper- 
ation of motor carriers. Illustrative of these are 
the rules relating to water-proof covering as part 


of equipment for open vehicles, specifications for 
front and rear lights, requirement of pneumatic 
tires, provision for heating systems in passenger 
vehicles, specifications as to brakes, steering equip- 
ment and signalling devices, etc., all which are 


believed to be valid 


Operation of Vehicles 


In the case of Smith v. State of Alabama, supra, 
the Supreme Court said that state laws regulating 
the operations of trains so as to protect persons and 
property were \ lid 

In Hemington v. State of Georgia, 163 U. 
299, 41 L. Ed. 166, the Supreme Court upheld the 
constitutionality of a statute of Georgia making it 
unlawful to run any freight train on Sunday. 

In Lakeshore & Michigan Southern Railway 
Company v. State of Ohio, 173 U. S. 285, 43 L. Ed. 


702, the Supreme Court held that an Ohio statute 


requiring each railroad company whose road was 


operated within the state to cause three each way 
of its regular trains, carrying passengers, if so many 
were run daily, Sundays excepted, to stop at a 
station, town or village containing over 3,000 i 


habitants, long enough to receive and let off pas- 
I 


sengers, was the public convenience, and was 


not under the facts before the Court a regulation 
of interstate commerce and unconstitutional when 
applied to the trains of a corporation of the state 


engaged in such commerce. 

In Morris v. Duby, 274 U. S. 135, 71 L. Ed. 
966, the Supreme Court upheld a regulation of the 
Highway Commission of Oregon reducing the 
weight of loaded trucks permitted on the highways 
of the state. Under prior regulations motor car- 
riers were allowed to carry a combined maximum 
load of not exceeding 22,000 pounds. The High- 





way Commission under a law of Oregon reduced 
the maximum to 16,500 pounds by an order in 
which the Commission recited that the road was 
being damaged by heavier loads 

These decisions show clearly that the right of 


a State to protect the public safety and property 
under its police power, when the statute is not it- 
self unreasonable, unquestionably exists, and even 
though such regulation may indirectly affect inter- 
state commerce it is not unlawful so long as the 
Congress fails to legislate on the same subject. 

The Georgia Public Service Commission has 
prescribed rules to govern the operation of motor 
vehicles which regulate their speed at intersecting 
highways, upon curves and bridges, when passing 
schools during certain hours, and in other respects 
covered by Rules 60, 61, 62 and 63. Rule 70 pro 
hibits the loading of a freight motor vehicle in 
excess of fifty per cent above the manufacturer's 
rated carrying capacity of the vehicle. 

The general scope of the speed rules seems to 
be within the power of the states. Rule 70 may be 
subject to attack on the ground that it is indefinite 
and sets up a fictitious and unreasonable standard. 


Registration of Vehicle and Collection of 
Registration Fee 


Many of the motor vehicles operated in the 
various states are owned -by non-resident indi- 


vidyals or by corporations of other states. The 


power of a state to regulate the use of its highways 
extends to their use by non-residents as well as by 
residents. In Hendrick v. Maryland, 235 U. S. 610, 
59 L. Ed. 385, the Supreme Court upheld the con- 
viction of a non-resident temporarily in Maryland 
under an Act of the Maryland legislature which 
prohibited the operation of any motor vehicle upon 
the highways until the owner had procured a cer- 
tificate of registration and paid a registration fee. 
In its opinion the court said: é 

“In the absence of national legislation covering the sub- 
ject, a state may rightfully prescribe uniform regulations neces- 
sary for public safety and order in respect to the operation 
upon its highways of all motor vehicles,—those moving in inter- 
state commerce as well as others. And to this end it may 
require the registration of such vehicles and the licensing of 
their drivers, charging therefor reasonable fees graduated ac- 
cording to the horse-power of the engines,—a practical measure 
of size, speed, and difficulty of control. This is but an exercise 
of the police power uniformly recognized as belonging to the 
states and poll eve to the preservation of the health, safety, 
and comfort of their citizens; and it does not constitute a direct 
and material burden on interstate commerce. The reasonable- 
ness of the state’s action is always subject to inquiry in so far 
as it affects interstate commerce, and in that regard it is like- 
wise subordinate to the will of Congress.” 


Appointment of State Official as Agent for Service 
of Process 


In advance of the operation of a motor vehicle 
on its highways by a non-resident a state may re- 
quire him to appoint one of its officers as his agent 
on whom process may be served in proceedings 
growing out of such use within the state. The case 
of Kane v. State of New Jersey, 242 U. S. 160, 61 
L. Ed. 222 recognizes the power of a state to ex- 
clude a non-resident until the formal appointment 
is made. 

In its decision in the Kane Case the Supreme 
Court cited the prior case of Hendrick v. Mary- 
land, supra, which considered a Maryland statute. 
The Maryland statute differed from the New Jer- 
sey statute in that the Maryland law did not re- 
quire the non-resident to appoint an agent within 
the state upon whom process might be served; the 
Maryland law contained a reciprocal provision by 
which non-residents whose cars were duly regis- 
tered in their home state were given for a limited 
period free use of the highways in return for similar 
privileges granted to residents of Maryland while 
the New Jersey statute contained no such provision. 
In the Hendrick v. Maryland case it appeared only 
that the non-resident drove his automobile into the 
state, while in the Kane case the undisputed facts 
showed that he was driving through the state. In 
the Hendrick case it did not appear, as in the Kane 
case, that the fees collected under the motor vehicle 
law exceeded the amount required to defray the 
expense of maintaining the regulation and inspec- 
tion department. These differences the Supreme 
Court held to be immaterial. 


Use of Highways as Equivalent to Appointment of 
Agent for Service of Process 


Having the power to exclude a non-resident 
until the formal appointment of an agent for serv- 
ice is made, a state may declare that the use of its 
highway by a non-resident is the equivalent of the 
appointment of the registrar of the state as agent 
on whom process may be served in proceedings 
growing out of the use of an ae within the 
state. In Hess v. Pawloski, 274 U. S. 3: 352, 71 L. Ed. 


1091, the question before the toh was whether a 
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Massachusetts enactment contravened the Due “But no part of the license fee here in question ang be 
Process Clause of the Fourteenth Amendment. assumed to have been prescribed for that purpose. A flat tax, 


After referring to such cases as Pennoyer v. Neff, 
95 U. S. 714, 24 L. Ed. 565, the court said: 

“Motor vehicles are dangerous machines; and, even when 
skillfully and carefully operated, their use is attended by serious 
dangers to persons and property. In the public interest the 
state may make and enforce regulations reasonably calculated 
to promote care on the part of all, residents and non-residents 
alike, who use its highways. The measure in question operates 
to require a non-resident to answer for his conduct in the state 
where arise causes of action alleged against him, as well as 
to provide for a claimant a convenient method by which he 
may sue to enforce his rights. Under the statute the implied 
consent is limited to proceedings growing out of accidents or 
collisions on a highway in which the non-resident may be in- 
volved. It is required that he shall actually receive and receipt 
for notice of the service and a copy of the process. And it 
contemplates such continuances as may be found necessary to 
give reasonable time and opportunity for defense. It makes 
no hostile discrimination against non-residents, but tends to put 
them on the same footing as residents. Literal and precise 
equality in respect to this matter is not attainable; it is not 
required.” 

It affirmed the judgment of the lower court 
awarding damages against the non-resident. 


Requirement of License by State 


In the absence of national legislation covering 
the subject, the states may impose upon vehicles 
using their highways exclusively in interstate com- 
merce non-discriminatory regulations for the pur- 
pose of insuring the public safety and convenience, 
such as a license fee no larger in amount than is 
reasonably required to defray the expenses of ad- 
ministering the regulations. This power the state 
may delegate to a municipality. Such a license fee 
imposed on an interstate carrier by bus cannot be 
sustained as a police measure if it is not imposed 
as an incident of an inspection scheme, and if it 
does not appear that the proceeds are applied to 
defraying the expenses of such regulation, or that 
the amount collected is no more than is reasonably 
required for the purpose. 

In Sprout v. City of South Bend, 277 U. S. 163, 
72 L. Ed. 833, the City prohibited by ordinance the 
operation in its streets of any motor bus for hire 
unless licensed by the city. Sprout operated regu- 
larly a motor bus between the points of South 
Bend, Indiana, and the city of Niles, Michigan. He 
paid the State Registration fee, but refused to apply 
for a city license and was prosecuted and fined. 
The ordinance prescribed license fees varying with 
the seating capacity of the bus, that for a bus with 
seats for twelve persons being $50.00 a year. The 
Supreme Court of the United States reversed the 
conviction and said: 

“But it does not appear that the license fee here in ques- 
tion was imposed as an incident of such a scheme of municipal 
regulation; nor that the proceeds were applied to defraying 
the expenses of such regulation; nor that the amount collected 
under the ordinance was no more than was reasonably required 
for such a purpose. It follows that the exaction of the license 
fee cannot be sustained as a police measure.” 

This decision recognized the previously estab- 
lished principle that a state may impose on motor 
vehicles engaged exclusively in interstate commerce 
a reasonable charge as their fair contribution to 
the cost of constructing and maintaining the public 
highways and that an exaction for that purpose 
may be included in a license fee, but said in con- 
nection with the particular license fee before the 
Court: 


substantial in amount and the same for busses plying the 
streets continuously in local service and for busses making, 
as do many interstate busses, only a single trip daily, could 
hardly have been designed as a measure of the cost or value 
of the use of the highways.” 


License as Condition Precedent to Transacting 
Interstate Business 


In Barrett v. City of New York, 232 U. S. 14, 
58 L. Ed. 483, the Court declared unconstitutional 
ordinances of the Board of Aldermen of the City 
of New York which were construed by the City 
to require the Adams Express Company to obtain 
a local license as a condition precedent to transact- 
ing within the City its interstate business. The 
Supreme Court said: 

“Local police regulations cannot go so far as to deny the 
right to engage in interstate commerce, or to treat it as a local 
privilege and prohibit its exercise in the absence of a local 
license.” 

In New Jersey Bell Telephone Company v. 
State Board of Taxes and Assessment of the State 
of New Jersey, 280 U. S. 338, 74 L. Ed. 463, the 
Supreme Court said: 

“But, as the Constitution vests exclusively in the Congress 
power to regulate interstate and foreign commerce a state may 
not . . . impose a license fee or other burden upon the occupa- 


tion or the privilege of carrying on such commerce, whatever 
may be the instrumentalities or means employed to that end.” 


Requirement of Certificate of Public Convenience 
and Necessity as a Prerequisite to Use of 
Highways in Interstate Commerce 


A state cannot prohibit the use on an interstate 
highway of auto vehicles by common carriers for 
hire, over regular routes, unless a certificate is se- 
cured from a public official of the State declaring 
that public convenience and necessity require such 
operation. 

In Buck v. Kuykendall, 267 U. S. 307, 69 L. Ed. 
623, the court considered Section 4 of the laws of 
Washington, 1921. That section prohibited com- 
mon carriers for hire from using the highway by 
auto vehicles between fixed termini or over regu- 
lar routes without having first obtained from the 
Director of Public Works a certificate declaring 
that public convenience and necessity required such 
operation. Buck wished to operate an auto stage 
line between Seattle, Washington, and Portland, 
Oregon, as a common carrier for hire, exclusively 
for through interstate passengers and express. He 
applied to the State of Washington for the pre- 
scribed certificate of public convenience and neces- 
sity and same was refused on the ground that the 
territory was already being adequately served by 
the holder of a certificate. The bill was brought 
to enjoin interference by state officials with the 
operation of the projected line. The Supreme 
Court held that Buck was entitled to an injunction. 
The Court, in speaking of the requirement of Sec- 
tion 4 of the Washington Act said: 

“Its primary purpose is not regulation with a view to 
safety or to conservation of the highways, but the prohibition 
of competition. It determines not the manner of use, but the 
persons by whom the highways may be used. . . Moreover, 
it determines whether the prohibition shall be applied by resort, 
through state officials, to a test which is peculiarly within the 
province of Federal action,—the existence of adequate facilities 
for conducting interstate commerce. . hus, the provision 


of the Washington statute is a regulation, not of the use of 
its own highways, but of interstate commerce. Its effect upon 
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such commerce is not merely to burden but to obstruct it. 
Such state action is forbidden by the commerce clause.” 


A State Has no Power to Forbid Use of Highway 
to Prevent Prejudice to Existing Lines 
of Transportation 


A state cannot forbid the use on its highways 
of motor vehicles operated by common carriers for 
hire, over regular routes, in interstate commerce, 
merely because existing lines of transportation 
would be prejudiced thereby. 


In Bush & Son Company v. Maloy, 267 U. S. 
317, 69 L. Ed. 627, the Public Service Commission 
f Maryland refused a permit to Bush & Son Com- 
pany to do an exclusively interstate business as a 
common carrier of freight over specified routes. In 
refusing the permit, the Commission considered 
merely whether not existing lines of transpor- 
tation would be benefited or prejudiced, and in this 
way the public affected. The Supreme 
Court held that Bush & Son Company was entitled 
to an injunction enjoining interference with the 
use of its vehicles on the public highways. In its 
decision the Court relies upon its prior decision in 
the case of Buck v. Kuykendall, supra. 


interest 


Requirement of License From Interstate Carrier for 
Intrastate Business Only 


A state may require one engaged in interstate 
transportation of ssengers by a bus to secure a 
license to transact intrastate business. Such re- 
quirement is not an unlawful interference with 


affects a carrier 

v what portion of his business is 
at intrastate and interstate com- 
merce are nmingled that a separation of one 
from the other is not reasonably practical, or that 
the interstate business may not be effectively and 


interstate so far as it 
who does not sh 
I 


intrastate, or ft 


commerce 


SO Col 


state business. Interstate Buses Corporation v. 
Holyoke Street Railway Company, 273 U. S. 45, 
71 L. Ed. 530 


General Rules of Georgia Public Service 
Commission 

General Rule 2 of the Georgia Public Service 

Commission reads: 

a no motor vehicle shall be operated for the trans- 
portation of persons or property for hire over the public high- 
ways of this State, until the owner shall have first applied for 
and received a certificate of public conveneince and necessity 
from the authorizing such operation.” 

General Rule 5 contains a similar provision. 

Under the decisions of the Supreme Court of 
the United States a State may not require a cer- 
tificate of public convenience and necessity as a 
condition precedent to the use of the State’s high- 
interstate commerce. If the rules of the 
Georgia Commission are construed only to apply 
to intrastate operators, the rules are valid. As to 
interstate operators the rules are unlawful. 


Reasonable Toll for Use of Artificial Facility 
Built by State 

Glover, 119 U. S. 543, 30 L. Ed. 487, 
the facts were that the state of Illinois constructed 
locks and dams on the Illinois River and prescribed 
rates of toll for the passage of vessels through the 
locks. The Supreme Court upheld the right of the 
State to exact such tonnage duties, and said that 


Commission 


ways in 


In Huse v 





the exaction of tolls for passage through the locks 
was as compensation for the use of artificial facili- 
ties constructed, not as an impost upon the navi- 
gation of the stream. 


Tax for Use of State Highway Is Proper When 
Graded According to Number and Capacity 
of Vehicles 


A carrier contemplating the use of the highway 
of a state exclusively in interstate commerce may 
be required to pay a tax, not required of persons 
using automobiles on the highways generally, for 
the maintenance and repair of the highways and 
the administration and enforcement of the laws 
governing tle use of the same. In Clark v. Poor, 
274 U. S. 554, 71 L. Ed. 1199, the court considered 
an Ohio Act which provided that a motor transpor- 
tation company operating within the state should 
pay a tax graded according to the number and 
capacity of the vehicles used. Clark operated as 
common carrier a motor truck line between Aurora, 
Indiana, and Cincinnati, Ohio, exclusively in inter- 
state commerce without paying the tax. A bill was 
brought to enjoin the Public Utilities Commission 
from enforcing against Clark the provisions of the 
Act on the ground that the state was without 
power to impose a tax for the maintenance and re- 
pair of the highways. In its opinion the court said: 

“The highways are public property. Users of them, al- 
though engaged exclusively in interstate commerce, are subject 
to regulation by the state to insure safety and convenience and 
the conservation of the highways. Morris v. Duby, No. 372, 
decided April 18, 1927 (274 U. S. 135, ante, 966, 47 Sup. Ct. 
Rep. 548). Users of them although engaged exclusively in 
interstate commerce, may be required to contribute to their 
cost and upkeep. Common carriers for hire, who make the 
highways their place of business, may properly be charged an 
extra tax for such use.” 


Mileage Tax for Use of Highways Is Proper 


An interstate motor carrier using the public 
highways of the state cannot defeat the collection 
against it of a mileage tax for the use of the high- 
ways as violating the Commerce Clause of the Fed- 
eral Constitution merely because the tax on intra- 
state carriers is based upon gross receipts, in the 
absence of anything to show that in actual practice 
the tax complained of falls with disproportionate 
weight on it. In Intrastate Buses Corporation v. 
Glodgett, 276 U. S. 245, 72 L. Ed. 551, the facts 
were that appellant was engaged exclusively in 
interstate commerce and sought to restrain the tax 
commissioner of Connecticut from levying a tax 
upon it of one cent for each mile of highway 
traversed by its motor vehicles used in interstate 
commerce. The contention was made that the par- 
ticular scheme of taxation adopted by Connecticut 
imposed this tax in addition to statutory charges 
already made for the use of the highways in inter- 
state commerce and that both in purpose and in 
effect the act discriminated against appellant and 
in favor of those operating motor vehicles in intra- 
state commerce. After reaffirming its previous de- 
cisions to the effect that a state may impose a regis- 
tration or license fee on those using motor vehicles 
in the state although engaged in interstate com- 
merce and that a state may impose a reasonable 
charge for the use of its highways by motor ve- 
hicles so employed, the court said: 


“To gain the relief for which it prays appellant is under 
the necessity of showing that in actual practice the tax of 














92 AMERICAN BAR ASSOCIATION JOURNAL 


which it complains falls with disproportionate economic weight 
on it.” 
And: 

“It is for appellant to show that the aggregate charge bears 
no reasonable relation to the privilege granted;” 
and that the court could not see from a mere in 
spection of the statutes that the mileage tax was a 
substantially greater burden on appellant’s inter- 
state business than was its correlative, the gross 
receipts tax, on comparable intrastate businesses. 

In Carley & Hamilton V. Snook, 281 U. S. 66, 
74 L. Ed. 704, the court reiterated the principle that 
a tax imposed by a state on interstate carriers of 
motor vehicles ostensibly for their use of state 
highways must in order not to impose a forbidden 
burden on interstate commerce bear some reason- 
able relation to the use of the state’s facilities by 
the carrier, and that a state may by different 
statutes impose two taxes upon the same subject- 
matter where the total tax if imposed by a single 
taxing statute would not transgress the Due Proc- 
ess Clause. In the case last cited the actual decision 
related only to the use of motor cars in intrastate 
commerce. 


Federal Highway Act No Bar to Regulation of 
Highways by State 

In Buck v. Kuykendall, supra, the Supreme 
Court ruled that a state could not condition the 
use of its highways in interstate commerce by auto- 
mobile vehicles upon the securing of a certificate 
of public convenience and necessity from a state 
official and stated that the provision of the Wash- 
ington statute was a regulation not of the use of 
its own highways but of interstate commerce. I[n 
its opinion the court said that such state action is 
forbidden by the Commerce Clause, and “it also de- 
feats the purpose of Congress expressed in the 
legislation giving Federal aid for the construction 
of interstate highways.” 

In Bush & Sons Company v. Maloy, supra, the 
Supreme Court recognized that the case presented 
a feature which was not present in the case of Buck 
v. Kuykendall, supra, in that the highways in ques- 
tion in the Bush & Sons Company case were not 
constructed or improved with Federal aid. The 
court said: 

“This difference does not prevent the application of the 
rule declared in the Buck case. The Federal aid legislation is 
of significance, not because of the aid given by the United States 
for the construction of particular highways, but because those 
acts make clear the purpose of Congress that state highways 
shall be opened to interstate commerce.” 

In Morris v. Duby, 274 U. S. 135, 71 L. Ed. 966, 
after affirming the right of a state to forbid the 
use by an interstate carrier on its highways of 
trucks loaded in excess of a certain amount, the 
Supreme Court disapproved the argument that the 
agreement between the national and state govern- 
ments made at the time the Federal aid road was 
constructed required that the weight of truck and 
load which was permitted by the state when the 
agreement was made binds the state contractually 
to continue such permission. 

In Carley & Hamilton v. Snook, supra, the 
court disapproved the argument that the registra- 
tion fees provided under the laws of California 
were tolls prohibited by the Federal Highway Act. 
Section 9 of the latter act provides that all high- 
ways constructed or reconstructed under the pro- 


visions of the act shall be free from tolls of all 
kinds. The Supreme Court said: 

“Such fees were a common form of state license tax before 
the Federal Highway Act was adopted in 1921. That act con- 
templated the continued maintenance by the states of state 
highways, constructed with Federal aid, the expense of which 
must necessarily be defrayed from revenues derived from state 
taxation. It cannot be supposed that Congress intended to 
procure the abandonment by the states of this well-recognized 
type of taxation without more explicit language than that pro- 
hibiting tolls found in section 9.” 


Requirement of Insurance on Interstate Business 
of Motor Carriers 

In Barrett v. City of New York, 232 U. S. 14, 
58 L. Ed. 483, the court considered an ordinance of 
the city of New York covering expressmen and the 
provisions of which were sought to be applied 
against the Adams Express Company in conduct- 
ing an interstate business. The ordinance provided 
that a bond should be given for each and every 
vehicle licensed and the bond was to be condi- 
tioned “for the safe and prompt delivery of all 
baggage, packages, etc., entrusted to the owner o1 
driver of such licensed express.” The court said 
that as applied to the company’s business of inter- 
state transportation, the bond provision was re- 
pugnant to the exclusive control asserted by Con- 
gress in occupying the field of legislation with 
regard to the obligations to be assumed by inter- 
state express carriers 

In Michigan Public Utilities Commission \ 
Duke, supra, the court considered the provisions of 
the laws of Michigan requiring an indemnity bond 
of a private carrier engaged in interstate commerce as a 
condition precedent to his right to continue his 
interstate business and held that such requirement 
was a burden upon interstate commerce. The Court 
said that requiring a bond had no relation to public 
safety or order in the use of motor vehicles upon 
the highways, or to the collection of compensation 
for the use of the highways and that the police 
power did not extend so far. 

In Clark v. Poor, supra, one contention con 
sidered by the Supreme Court was the argument 
that the decree of the lower court should be re- 
versed because of the provision in the Ohio Motor 
Transportation Act concerning insurance. The act 
provided that no certificate should issue until a 
policy covering liability and cargo insurance had 
been filed with the Commission. The lower court 
held that, under Michigan Public Utilities Com- 
mission v. Duke, 266 U. S. 570, this provision could 
not be applied to exclusively interstate carriers and 
counsel for the Ohio Commission stated in the 
Supreme Court that the requirement for insurance 
would not be insisted upon. The facts were that 
the plaintiffs below had not applied for a certificate 
or offered to pay the tax required by the Ohio act 
but had refused to do so, not because insurance was 
demanded, but because of their belief that, being 
engaged exclusively in interstate commerce, they 
could not be required to apply for a certificate or to 
pay any tax. The Supreme Court refused to decide 
whether under any suggested interpretation, lia- 
bility insurance, as distinguished from insurance on 
the interstate cargo, could be required of a carrier 
engaged solely in interstate Commerce. The decree 
dismissing the bil! was affirmed, but without preju- 
dice to the right of the plaintiffs to seek appropriate 
relief by another suit if they should thereafter be 




















required by the Commission to comply with condi- 
tions or provisions not warranted by law. 
In Sprout v. City of South Bend, supra, the 


Supreme Court held that an ordinance of a city re- 


quiring persons operating motor busses on public 
highways to furnish adequate insurance for the 
payment of judgments was not an unreasonable 


interstate commerce, even when applied 
to interstate carriers, if the liabilitv was limited to 
injuries caused within the state to persons other 
than passengers. In its opinion the court said: 


burden on 


» commerce clause is made also to the 
requirement of liability There being grave dangers 
incident to the operation of motor vehicles, a state may require 
users of such vehicles on the public highways to file contracts 
providing adequate insurance for the payment of judgments 
recovered for certain injuries, resulting from their operation. 
Packard v. Banton, 264 U. S. 140, 68 L. Ed. 596, 44 Sup. Ct. 
Rep. 257. Compare Kane v. New Jersey, 242 U. S. 160, 167, 
61 L. Ed, 222, 226, 37 Sup. Ct. Rep. 30; Hess v. Pawloski, 274 
U. S. 352, 71 L Ed. 1091, 47 Sup Ct. Rep. 632; Clark v. Poor, 
274 U. S. 554, 557, 71 L. Ed. 1199, 1200, 47 Sup. Ct. Rep. 
702. It may, with the Federal Constitution, dele- 
gate by appropriate legislation a part of this power to a 
municipality. Such provisions for insurance are not, even as 
applied to busses engaged exclusively in interstate commerce, 
an unreasonable burden on that commerce, if limited to damages 
suffered within the state by persons other than the passenger. 
Whether the insurance here prescribed is, because of its 


“Objection under tl 


insurance, 





consistently 





scope, obnoxious to the commerce clause, we need not 
inquire Compare Barrett v. New York, 232 U. S. 14, 
33, 58 L. Ed. 483, 491, 34 203; Michigan Pub. 


Sup. Ct. Rep 
Utilities Commission v. Duke, 266 U. S. 570, 577, 


69 L. Ed. 


445, 449, 36 A. L. R. 1105, 45 Sup. Ct. Rep. 191. For the 
wdinance is vid because of the imposition of the license 

Tee 
Under the decision of the Supreme Court in 
’ackard v. Banton, 264 U. S. 140, 68 


the case of Pax 
L. Ed. 596, it is clear that a state may require in- 
trastate operat f vehicles to secure in- 
surance for the protection of persons injured by 
their operation and for damage to property or 
cargo. Section 5 of the Motor Carrier Act of Geor- 
gia of 1929 provides for bond with adequate se- 
curity for the protection in passenger 
vehicles of the passengers and baggage carried and 
of the public against injury proximately caused by 
the negligence of such motor carrier, its servants or 
agents, and in cases of vehicles transporting freight 
to secure the owner or person entitled to recover 
therefor loss or damage to such freight for 
which the motor carrier may be legally liable, and 
for the protection of the against injuries 
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proximately caused by the negligence of such mo- 
tor carrier, its servants or agents. General Rules 
1i, 12, and 13 of the Georgia Commision relate to 
insurance requirements, and are valid as to intra- 


state operators 


State May Not Make Private Interstate Carrier a 
Common Carrier by Legislative Act 


In Michig Public Utilities Commission v. 
Duke, supra, the court held that the imposition by 
the state of Michigan upon one engaged in trans- 
porting mercl lise for a single manufacturer from 
his plant to a destination in another state of the 
duty to use his equipment as a common carrier, and 
preventing him from using it exclusively to per- 
form his contracts, and imposing upon him all the 
duties and statute liability of a common carrier, and 
the obligation of furnishing an indemnity bond, 
was an unlawful burden on interstate commerce. 

In Frost Railroad Commission of the State 
of California, 271 U. S. 583, 70 L. Ed. 1101, the 
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Supreme Court held that a private carrier cannot 
be converted against his will into a common carrier 
by mere legislative command and that a private 
carrier is unconstitutionally deprived of his prop- 
erty without due process of law by a state requir- 
ing him to become a public carrier in order to 
secure a permit to use the public highways for 
transportation purposes. 

The two cases last cited do not conflict with 
prior decisions holding that the states may enact 
laws requiring private, or non-common, motor ve- 
hicles to bear their full and fair share of the cost 
of highway upkeep in proportion to the benefits 
they derive from the use of and the damage that 
they do to the public highways, or that such private 
vehicles are subject to the state laws protecting 
public order and safety. Furthermore, common 
carrier busses and trucks may properly be sub- 
jected by the states to the additional principles of 
the common or statute law applying to common 
carriers engaged in intrastate commerce, including 
the regulation of their rates and charges. Whether 
a motor vehicle is being used as a private or com- 
mon carrier must be determined from the facts. 

Conclusion 

From the decisions herein discussed it may be 
concluded that the Congress may enact legislation 
covering the entire field of regulation of motor 
vehicles when engaged in interstate commerce and 
that such regulation, the Congress having plenary 
power, will supersede any existing State legislation 
and render void any future regulation by the States 
of such commerce. Until the Federal government 
acts, and thereafter to the extent that the field is 
not covered by the laws enacted by Congress, the 
States may for the protection of the persons and 
property of its citizens and for the preservation of 
its public highways, pass such reasonable statutes 
and through its public service commissions pre- 
scribe such reasonable rules as are necessary for the 
purposes named, even though such statutes and 
regulations have an indirect effect on interstate 
commerce. Some states have not exerted their full 
power; others may have exceeded their power, but 
the present large use of the highways by motor 
vehicles engaged in interstate commerce and the 
probable increase in such use justifies the exercise 
by the States of all their power for the protection 
and promotion of public safety and order and for 
the preservation of the States’ highways. 
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THE JUNIOR BAR MOVEMENT 





By MatTHEw O. ToBRINER 
Member of the San Francisco Bar 


N three large cities of this country associations 

of young lawyers have been organized, limited 

to those who have practiced less than a certain 
number of years or who have not attained a certain 
age. Such a movement is probably unique in this 
country. In San Francisco, Los Angeles and Oak- 
land, California, these junior bar organizations are 
active, functioning bodies. 

It is true that other occupations furnish ex- 
amples of self-organization by their younger mem- 
bers. Hundreds of Junior Chambers of Commerce 
have been organized in the past few years. When 
the writer was in Italy some time ago he stood in 
the Coliseum at Rome watching a stream of young 
black-shirted fellows pour into a_ black-rimmed 
bowl: the younger Fascisti organizations that had 
come to honor Mussolini, their chief. Youth in 
law, in business, in war, would speak for itself. 
These organizations make its voice articulate, giv- 
ing it a chance to find its common opinions, to ex- 
press its views, and thereby itself. 

But the chief interest of the general bar must 
be in their accomplishments. The Junior Com- 
mittee of the Los Angeles Bar Association has 
now been functioning for two years and counts a 
membership of four hundred and twenty-nine 
lawyers who have practiced less than five years; 
The Lawyer’s Club of Oakland County, two and a 
half years old, has now sixty active members, prac- 
tically all of whom are attorneys less than thirty- 
five years of age; The Barristers’ Club of San Fran- 
cisco, after one and a half years, counts a member- 
ship of practically three hundred and fifty lawyers 
who have practiced less than seven years. If these 
organizations are of value they must by now have 
a record of accomplishment. 

Taine in his Introduction to English Litera- 
ture remarks that no social phenomenon can be 
analyzed without a comprehension of the conditions 
which have produced it, and this rule applies even 
to junior bar organizations. The motives that 
prompted these associations were dual. Some 
young lawyers wanted a means for meeting other 
members of their profession. Others wanted a 
chance to work toward the improvement of the 
legal instrument with which they had daily contact. 
When the Barrister’s Club of San Francisco was 
organized, the two theories clashed. Part of the 
organizing group wanted a social luncheon club 
only; others insisted upon provision for smaller 
sub-groups, like the sections of the State Bar of 
California, which could study specific parts of the 
law. The argument lasted until after midnight 
and ended by a compromise; the luncheon meetings 
were to be the primary function but sub-groups 
could be formed to study various legal problems. 

To consider then, the record of the organiza- 
tions as to their primary purpose ;—the meetings of 
the three groups. The San Francisco and Oakland 
organizations have met monthly, calling on speak- 
ers on legal and professional problems as well as 
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subjects allied to the law, such as Law and Avia- 
tion, the Lawyer and the Stock Situation. When 
changes in the law, such as the Municipal Court, 
were inaugurated, these were explained to the 
membership. The Los Angeles group has a similar 
record and likewise conducted the regular meeting 
of the Bar Association at which Dean McMurray 
of the University of California School of Juris- 
prudence was guest speaker. These meetings have 
been well attended; they have made for better ac- 
quaintanceship among attorneys and have helped 
to solidify the bar. 

As to the second purpose of the organizations, 
legal research, very recently the ten or fifteen men 
who composed the Corporation Section of the Bar- 
risters’ Club completed a proposed statute provid- 
ing for compensation to dissenting stockholders in 
corporate reorganizations. These men had met faith- 
fully once each month to discuss far into the night 
the proposed measure. The writer can testify that 
he had at those meetings the thrill of the honor- 
able law-school “bull” session, and, from the en- 
thusiasm shown, he knows his enjoyment was 
shared by others. This year the Barristers’ Club is 
organizing another section to devise what should 
be done with the somewhat defunct Cartwright 
Act; it has as well a Probate Section, a Public 
Utilities Section, and a Committee working on the 
problem of legal education. In Oakland the 
Lawyer’s Club investigated the specific problem of 
what would be the state of the title of the land on 
which the court house now stands if they should 
be blessed with a needed new one. In Los Angeles, 
The Junior Committee has supplied the State Bar 
with practically its entire force of examiners in con- 
nection with the reprimanding, suspension and dis- 
barment of members. The three groups have like- 
wise undertaken the man-sized job of aiding the 
California Code Commission by reading every one 
of the two hundred volumes of the reports of the 
Supreme Court of California and the ninety 
Appellate Reports to find the cases wherein 
statutes have been expressly or impliedly repealed 
or declared unconstitutional. 

This, then, is the story of the junior bar. Its 
accomplishments are not particularly important nor 
its record unusual, but the spirit behind these 
groups is, the writer believes, significant. It is, for 
instance, encouraging to find a dozen or so young 
men giving up their evenings to work out a part 
of the corporation law when there is no chance for 
reward in money or in recognition for their work. 
These men are striving to make the law somewhat 
better for their association with it, and it is from 
such efforts that the law will raise itself to meet 
better the need of society. 

It must be the lawyer who will serve as the 
great force in building the law. The lawyer knows 
the law’s inadequacy. The junior bar movement 
is evidence that the younger lawyer wants to do 
his part, to lend his minor help, in this legal con- 
struction. 
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Foreign Relations 


VERY interesting indication of the en- 

croachment of economics on politics in for- 

eign affairs, is supplied by Public 304 creating 
a Foreign Agricultural Service and keeping its 
officers in the Department of Agriculture instead 
of putting them into the Department of State. The 
law authorizes the Secretary of Agriculture to ac- 
quire and disseminate information on world pro- 
duction and distribution of agricultural products, 
and to investigate abroad farm management and 
any economic phases of agricultural activity, and 
to conduct abroad any activities (including demon- 
strations of standards of American agricultural 
products) which the Department of Agriculture is, 
or may be, authorized to engage in. The purpose 
of the legislation, as revealed in the committee re- 
ports, is to aid in the effective administration of 
farm relief legislation, and to insure an adequate 
service of information to agricultural producers 
affected by world conditions of production and 
demand. Similar bills had passed the House in 
1924, 1926, and 1928. 

This extension of the domestic activities of the 
Department of Agriculture abroad puts into perma- 
nent legis!ative form authority now carried in an- 
nual appropriation bills, and is crystallized by 
placing the officers of the Department, now abroad, 
in the Foreign Agricultural Service of the United 
States, and by authorizing additional appointments, 
all such officers to be designated as agricultural 
attaches or by other appropriate title, who are to 
be attached to the diplomatic missions or consulates 
of the United States, thus placing the Agricultural 
Service abroad on a footing comparable with the 
Foreign Commerce Service. 

Public 445 authorizes appropriations to be 
made for the furnishing of living quarters to civilian 
officers and employees of the Government “having 
permanent station” in foreign countries. Where 
quarters are not available in Government buildings 
an allowance is authorized in lieu thereof. The 
provisions of the Act apply only if the officer o1 
employee is a citizen of the United States. 

Public Resolution 81 is interesting in its recog- 
nition of the new status of British dominions. It 
authorizes the appointment of a minister to the 
Union of South Africa at a salary of $10,000 a year. 

Public 488 provides that an American passport 
may be renewed for periods of not to exceed two 
years each, provided the final date of expiration of 
such passport shall not be more than six years from 
the date of original issue. A fee of $2 will be col- 
lected for each renewal. Passports which were is- 
sued within a period of two years prior to the date 
of the enactment of Public 488 may be renewed up 
to a period of six years from the original date of 





issue in the same manner as a passport issued after 
the enactment of such Act. The Act further pro- 
vides for the reduction of the fee for an original 
passport to $5. However, the application fee of $1 
as provided in the Act of June 4, 1920, is still re- 
quired. 

Further progress towards placing men and 
women on an equality as regards citizenship status 
is made by Public 508. Under the Cable Act of 
September 22, 1922, a woman citizen did not lose 
her citizenship by reason of her marriage to an 
alien eligible to citizenship, but if during the mar- 
raige she resided abroad for two years in her hus- 
band’s country or for five years in any place, she 
was presumed to have lost her citizenship. This 
presumption is repealed. 

The Cable Act also provided that a woman 
who had lost her citizenship prior to the passage of 
the Act by reason of her marriage to an alien eligible 
to citizenship could be naturalized without declara- 
tion of intention and upon proof of only one year’s 
residence instead of the five-year period ordinarily 
required of petitioners for naturalization. Public 508 
makes it still easier for her to regain her citizenship. 
She is relieved from requirement of declaration of 
intention, certificate of arrival in this country, and 
from any proof of residence, nor need she state in 
her petition that it is her intention to reside per- 
manently within the United States. The petition 
may be filed in any naturalization court regardless 
of the petitioner’s residence, and if she has appeared 
before a naturalization examiner the petition may 
be heard immediately after filing without waiting 
the customary ninety days. These privileges are 
not granted to a woman ineligible to citizenship 
nor to a woman who has acquired any other na- 
tionality by affirmative act. 

Before the passage of Public 508, the _Immigra- 
tion Act of 1924, as amended, gave non-quota status 
to a woman who was a citizen of the United States 
and who prior to September 22, 1922, lost her citi- 
zenship by reason of her marriage to an alien, but 
who at the time of her application for an immigra- 
tion visa is unmarried. Public 508 extends the non- 
quota status to a woman who lost her citizenship 
by reason of her marriage to an alien regardless of 
the date of the marriage and regardless of her 
marital status at the time of applying for an immi- 
gration visa, and gives the same non-quota status 
to a woman who lost her citizenship by reason of 
a loss of citizenship by her husband or by marriage 
to an alien and residence in a foreign country. 

Public 348 grants to Chinese wives of Amer- 
ican citizens, married prior to May 26, 1924, ex- 
emption from the provisions of the Immigration 
Act of 1924, barring from admission aliens ineligible 
to citizenship. 
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Two more settlements of war indebtedness of 
foreign governments were made, leaving only two 
settlements to be made—Russia and Armenia. 

Public 24 approves the settlement made by the 
World War Foreign Debt Commission with France. 
The amount to be funded into bonds is $%,025,- 
000,000, to be paid in annual installments ending 
June 15, 1987, on a fixed schedule starting with 
payments of $30,000,000, the final installment be- 
ing between $113,000,000 and $114,000,000. There 
is no interest on the payments before 1930; there- 
after the rate starts in at 1 per cent, reaching 3% 
per cent after 1965. 

Public 307 authorizes the Secretary of the 
Treasury to conclude an agreement for the settle- 
ment of the indebtedness of Germany for the 
awards of the Mixed Claims Commission and for 
the cost of the United States Army of Occupation. 
For the former item Germany is to pay 2,121,600,- 
000 reichmarks, evidenced by bonds payable in 
semi-annual installments from 1930 to 1981, without 
interest. If any of the bonds have not matured 
when all the payments contemplated by the Settle- 
ment of War Claims Act of 1928 have been com- 
pleted, the unmatured bonds shall be cancelled. 
Payment for the cost of the Army of Occupation is 
to be 1,048,100,000 reichsmarks, evidenced by bonds 
payable in semi-annual installments from 1930 to 
1966, without interest. In both cases the bonds are 
to be payable in United States gold coin in an 
amount in dollars equivalent to the amount due 
in reichsmarks, but Germany is to undertake that 
the reichsmark shall have and retain a mint parity 
of 1/2790 kilogram of fine gold. 

Administration 

Most discussed among changes in the adminis- 
tration of the government is the new device for 
prohibition enforcement, which still continues in 
the Treasury control over a substantial portion of 
the means used to circumvent the Volstead Act. 
Public 273 establishes a Bureau of Prohibition, 
headed by a Director of Prohibition, in the Depart- 
ment of Justice, and transfers to the Depart- 
ment of Justice the duty of enforcing the National 
Prohibition Act. The transfer was effected by the 
creation, by joint arrangement of the Attorney 
General and the Secretary of the Treasury, of an 
Enforcement Division of the Bureau of Prohibition 
in the Treasury, and by transferring from this divi- 
sion to the newly established Bureau of Prohibition 
in the Department of Justice the personnel, records, 
and equipment of the Treasury Bureau. By the 
new law the Attorney General is charged with the 
investigation and determination of the violations of, 
and the apprehension and prosecution of offenders 
against, and the effecting of seizures and forfeitures 
under, the National Prohibition Act and the in- 
ternal-revenue laws in so far as there is a violation 
of the National prohibition laws. The necessary 
powers to carry out these duties are conferred upon 
the Attorney General. The issuance of permits for 
the manufacture of industrial alcohol and the col- 
lection of internal-revenue taxes on liquor where 
there is no violation of the National Prohibition 
Act remain in the Treasury Department under the 
supervision of the newly created Bureau of Indus- 
trial Alcohol. The law makers recognize, however, 
that besides its legitimate use, such alcohol may be 
deindustrialized and serve as a source of supply for 
the bootlegger. They, therefore, vested in the At- 


torney General a wide power of interposition in the 
working of the Bureau so that he may assure him- 
self that administrative levees are erected to keep 
the stream of alcohol from overflowing its indus- 
trial banks. Regulations relating to permits and 
the form of applications, bonds, permits, records, 
and reports under the prohibition laws, are to be 
prescribed jointly by the Attorney General and the 
Secretary of the Treasury. The Attorney General 
also is given power to act jointly with the Secretary 
of the Treasury in passing on applications for per- 
mits or renewals, and where he does no permit 
can be granted or renewed without joint approval. 
Provision is made for investigation by the Attorney 
General of violations of the National prohibition 
laws with respect to the functions which remain in 
the Treasury Department, and the law contains re- 
quirements that the Treasury place at the Attorney 
General’s disposa! information with respect to ap- 
plications for, and investigatons of, alcohol per- 
mits. A section authorizes delivery of seized ves- 
sels and vehicles to the Department of Justice for 
use in the enforcement of the National Prohibition 
Act. 

The federal narcotic drugs act is based on tax- 
ation of the drugs and license taxes on persons who 
may legitimately deal in them or use them profes- 
sionally, so that the enforcement of the act is re- 
tained in the Treasury and not transferred with 
Prohibition, to Justice. With a view to improving 
the efficiency in the enforcement of the Federal 
narcotic drug laws, however, Public 357 was en- 
acted. The Act centralizes the enforcement func- 
tions under the narcotic laws in a Bureau of Nar- 
cotics in the Treasury Department, under a Com- 
missioner of Narcotics. The assessment and col- 
lection of revenue from narcotic drugs remains with 
the Commissioner of Internal Revenue. 

In order to aid the Commissioner of Narcotics 
in determining the amounts of crude opium and 
coca leaves to be imported into the United States 
under the Narcotic Drug Import and Export Act, 
the Surgeon General of the Public Health Service 
is authorized to make certain studies and investiga- 
tions relating to the use of narcotic drugs and the 
amount necessary to supply the medicinal and 
scientific needs of the United States. 

Section 6 of the Act modifies certain provisions 
in the Narcotic Drugs Import and Export Act (U 
S. C., Title 21, §171) by authorizing the Com 
missioner of Narcotics to permit an additional 
amount of coca leaves to enter this country, pro- 
vided that such coca leaves shall be decocainized 
under his supervision. 

The purpose of this section is to make available 
an increased quantity of certain extracts derived 
from coca leaves which enter into the manufacture 
of a certain beverage widely used in the United 
States and foreign countries. 

The Act further provides that the Secretary of 
the Treasury shall co-operate with the several 
States in respect to their narcotic drug problems, 
particularly those relating to legislation and the 
prosecution of narcotic cases before the courts. 

In order to aid in the prevention of smuggling 
of narcotic drugs into the United States and in 
order to bring about closer co-operation between 
customs officers and narcotic field officers, the Com- 
missioner of Narcotics may delegate authority and 


power of customs officers to narcotic field officers. 
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Public Resolution 96 provides that the Act (Public 
357) shall take effect on July 1, 1930. 

Co-ordination of the activities of the Public 
Health Service and the improvement of its work 
are the objects of Public 106. In addition to pro- 
viding for the assignment of officers of the Service 
to other departments (a power already exercisable 
to a limited extent), the law permits the assignment 
of officers to institutions outside the Government 
for the purposes of research, and authorizes the use 
of the facilities of the Service by health officers and 
scientists engaged in special study. Greater flex- 
ibility of appointment and promotion of officers and 
employees is allowed by this Act, and the salary of 
the Surgeon General is increased. The Secretary 
of the Treasury is permitted to create new divisions 
in the Hygienic Laboratory, and the name of the 
Advisory Board of the Hygienic Laboratory is 
changed to the National Advisory Health Council. 
Authority is granted to appoint five additional 
members of the Council. 

Public 251, enacted shortly after Public 106, 
establishes a National Institute of Health under the 
administrative control of the Public Health Service 
by designating the Hygiene Laboratory to be the 
National Institute of Health, and by making the 
laws and appropriations pertaining to the “Labora- 
tory” apply to the “Institute,” and authorizes ap- 
propriations up to the sum of $750,000 for additional 
buildings at the site of the “Laboratory.” A 
gradual enlargement of the Hygienic Laboratory 
is contemplated, with the purpose of extending and 
making effective existing public and private efforts 
to ascertain the cause, prevention, and cure of dis- 
eases affecting human beings. Gifts and trust funds 
for buildings, equipment, research, and research 
fellowships are authorized to be accepted. Facili- 
ties of the Institute are to be made available to 
health authorities of States, counties, or municipali- 
ties for the purpose of study and investigation. 

The Radio Act of 1927 established a commis- 
sion for the administration of the Act, but provided 
that at the end of a year after the first meeting of 
the commission the greater part of the functions of 
the commission should be transferred io the Secre- 
tary of Commerce, leaving only appellate juris- 
diction in the commission. The functions of the 
commission were twice continued by special Acts, 
the last time until December 31, 1929, but Public 25 
practically makes the commission a permanent 
body, providing that the powers and authorities of 
the commission shall be continued to be vested in 
it until otherwise provided by law, and continues 
the salary of the members at $10,000 a year until 
further Act of Congress. The Act also authorizes 
the appointment of a chief engineer at a salary of 
$10,000 a year, with not more than two assistant 
engineers at salaries not to exceed $7,500 a year 
each. 

The failure of an ex-officio interdepartment 
board appears in Public 412 reorganizing the Fed- 
eral Power Commission, the statute was enacted 
to carry out the President’s recommendation that 
the commission be composed of members able to 
devote their whole time to its work. This body 
has heretofore been composed of the Secretary of 
War, the Secretary of the Interior, and the Secre- 
tary of Agriculture. The Secretaries, having little 
time to devote to this work, necessarily acted 
through subordinates. Under this Act the commis- 


sion will be composed of five members appointed 
by the President and confirmed by the Senate, who 
will each receive an annual salary of $10,000. Ad- 
ded powers are given to the commission with re- 
spect to the appointment of officers and employees. 

Another extension of the work of the Public 
Health Service consecrated by Public 203 which 
provides for the supervising and rendering of med- 
ical services in Federal, penal and correctional 
institutions by the personnel of the Public Health 
Service, and authorizes the detail of commissioned 
officers and other personnel of the Public Health 
Service to the Department of Justice for these pur- 
poses. 

Public 270 was enacted to relieve over- 
crowded conditions in Federal prisons. It pro- 
vides for the erection of two penal institutions for 
the confinement of male persons convicted of of- 
fenses against the United States; one to be located 
in the northeastern section of the United States, 
and to be of the penitentiary type, and one to be 
located west of the Mississippi River, and to be of 
the reformatory type for the confinement of youth- 
ful offenders. The duty of selecting sites is im- 
posed upon the Attorney General. 

An interesting innovation in customary pro- 
cedure appears in Public 107 which authorizes an 
appropriation of $50,000 for the purposes of a study 
and report on the conservation and administration 
of the public domain. The money is made avail- 
able to the President without the usual limitations 
upon employment and expenditure placed upon 
agencies of the Government, and the law contains 
no stipulation as to how the study is to be con- 
ducted, or what kind of report or when the report 
is to be made. The matter is placed wholly in the 
hands of the President. 

Public 247 provides that upon failure of an ad- 
dressee to remove any collect-on-delivery parcel 
from the post-office within fifteen days from the 
first attempt to deliver or from the first notice of 
arrival at the office of address, it may be returned 
to the sender, charged with return postage, regard- 
less of any time limit for delivery specified on the 
parcel by the sender. A demurrage charge of not 
exceeding five cents per day may be collected when 
delivery has not been made to the addressee or to 
the sender until after the expiration of the fifteen- 
day period. The bill was recommended by the 
Postmaster General to prevent the use of the post 
office as storage places by some postal users. 

Public 132 authorizes the entering into of 
ocean mail contracts for the carriage of mail to and 
from ports of Canada under the same conditions 
and subject to the same restrictions as in the case 
of ports of other countries. The Merchant Marine 
Act, 1928, which this Act amends, prohibited the 
awarding of a contract to any line operating be- 
tween the United States and Canada other than a 
line to Nova Scotia. 

Under Section 402 of the Merchant Marine 
Act, 1928, the Postmaster General, in the selection 
of ocean mail routes, was directed to give consider- 
ation to the actual and estimated future volume of 
mail over any contemplated route. This provision 
is amended by the present Act so that consideration 
is also to be given to the volume of commerce, thus 
emphasizing the use of postal subsidies as a means 
of encouraging the establishment of regular Amer- 
ican lines of steamers. 
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HOW TO DEAL WITH THE UNLAWFUL PRACTICE 
OF LAW 





Conditions Which Have Produced Present Situation as to Practice of Law — Plan of 
Solving Problem by Legislation and Prosecution—View That Practice Can Best Be 
Restricted to Lawyers by Improvements Which Will Gear It Up to Meet In- 
creasing Demands of Our Complex Society 





By Henry A. SHINN 


Professor in Law School of Mercer University, Macon, Ga. 


N being advised to prosecute certain literary 

piracies, Charles Dickens rejected the coun- 

sel, saying, “My feeling is the feeling com- 
mon, I suppose, to three-fourths of the reflecting 
part of the community in our happiest of all pos- 
sible countries, and that is, that it is better to suffer 
a great wrong than to have recourse to the much 
greater wrong of the law. I shall not easily for- 
get the expense and anxiety, and horrible injustice 
of the Carol Case, wherein, in asserting the plainest 
right on earth, I was really treated as if I were 
the robber instead of the robbed. I know of noth- 
ing that could come of a succssful action, which 
would be worth the mental trouble and disturbance 
it would cost.” That statement, now more than 
three quarters of a century old, still expresses the 
sentiment and attitude of many toward the law. 
Without disparaging the value of the many re- 
forms, including the Judicature Acts of 1875 which 
were in a large measure brought about by Dickens’ 
caustic attack on the expense, delay, and uncer- 
tainty of the law, it may be well to ask if it is not 
time for another Bleak House or at least a re- 
reading of the old novel. 

The law’s delay is not an expression but a fact. 
Uncertainty, expense, and delay are not mere words 
that have become inseparable by usage. This ty- 
rant-like triumvirate is admitted, by every branch 
of the profession as well as by those on whom it 
is practiced, to be enthroned with justice in nearly 
every case. In leading the attack upon this trium- 
virate, the Institute of Law at Johns Hopkins Uni- 
versity is endeavoring, through research, through 
an examination of actual cases, to discover the 
basic causes for this triple threat against sure and 
speedy justice. The Institute’s findings in cases 
examined in the State of New York reveal facts 
identical with those which were provocative of 
Dickens’ Bleak House. An interview with Pro- 
fessor Herman Oliphant, published in the New 
York Times? concerning the work of the Institute 
in New York, recites cases in which adjournments, 
motions to dismiss, appeals, reversals, new trials, 
and the like kept the cases in court in some in- 
stances for as long as seven years. In many of 
these cases the litigants grew tired of the suspense 
and expense and settled out of court; in others the 
costs and attorneys’ fees of the successful parties 
were far greater than the amount of the judgment, 


1. Holdsworth—Charles Dickens, a Legal Historian—p. 80. 
2. New York Times, March 9, 1930—High Cost of Law Suits. 
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which in some cases ran high into five figures. 
There is no reason to doubt that the condition 
found in New York exists in every other state of 
the Union. Even though the cause is just and 
the amount involved large, yet legal controversies 
restrained by the triple alliance of uncertainty, 
expense, and delay have become 
“fights for a plot 

Whereon the number cannot try the cause.” 

The more or less recently cut channels through 
which many legal problems are flowing are evi- 
dence that business and business men refuse to fol- 
low the circuitous and back-tracking route through 
the courts. Business, like Dickens, having become 
weary and wary of the law office seeks redress 
through other channels. Twenty-five years ago 
practically every tangle that contained even a sin- 
gle legal thread was unravelled in a lawyer’s office. 
The drawing of wills, the collection of bad debts, 
the transfer of realty, the organization of corpora- 
tions, and the drawing of trust agreements de- 
manded the services of an attorney as surely as a 
broken arm demanded the attention of a doctor. 
But nowadays a continually increasing amount of 
this practice is going to corporations and quasi-law 
offices. Trust companies, banking corporations, 
title companies, adjusters, collection agencies, no- 
taries, realtors, corporation organizers, and others 
have shorn the licensed attorney of most of his pro- 
tected privileges with the possible exception of that 
of appearing before the courts. 


There are certain economic reasons for this 
new adjustment in the practice of the law. Modern 
business moves more rapidly than the law. It pre- 


fers an immediate settlement before an adjuster to 
an adjudication before a court which is blocked 
with uncertainty, expense, and delay. It prefers 
the ready service and business-like methods of a 
trust company to the unorganized procedure of the 
average law office. It prefers a fixed charge, based 
upon a definite schedule, to a law fee which is un- 
certain in amount. The complacent independence 
of the roaring nineties has given way to method, 
organization, and service. American business has 
enthroned and proclaimed service as the king word 
of the English language. Its spirit is expressed in 
the dispatch with which each order is served. The 
American public not only expects but demands 
service, and if the law office is unable to give 
prompt attention, the client turns to seek it else- 
where. Thus, banks and title companies are draw- 














How to DEAL WITH THE UNLAWFUL PRACTICE OF LAW 








ing wills; adjusters are settling claims; and real- 
tors are examining abstracts. 

Throughout the country, bar associations have 
recognized with much concern the growth of these 
new channels through which legal business is pass- 
ing. They are aware of the fact that much water 
is flowing around the legal dam. In some states 
the profession is ready to remodel or remove the 
dam, while in others it seeks through prosecution* 
and legislation to cut off these new channels. Sen- 
ator Frank Hurley of Massachusetts introduced a 
bill in the senate at the last meeting of the legisla- 
ture of that State to restrict law practice to lawyers. 
The bill reads in part as follows: 

as no corporation shall draw agreements, 
or other legal documents not relating to lawful 
business, or draw wills, or practice law, or give 
legal advice or legal information, or hold itself out 
in any manner as being entitled to do any of the 
foregoing acts by or through any person orally or 
by advertisement, letter, or circular; provided that 
the foregoing shall not prevent a corporation from 
employing an attorney in regard to its own affairs 
or in any litigation to which it is or may be a 
party.” 

The Trust and Title Company Committee of 
the California State Bar Association in its report 
published in the State Bar Journal for July, 1930, 
recommended for consideration by the State Bar 
“that appropriate court proceedings be prosecuted 
against any banks, trust companies, and title com- 
panies and against the representatives thereof that 
persist in any of the unlawful practices (drawing 
wills and trust agreements) herein specified; that 
appropriate disciplinary proceedings be prosecuted 
against any member of the bar who persists in 
aiding banks, trust companies, or title companies 
to practice law, or who violates any of the ethical 
obligations as herein and in the Rules of Profes- 
sional Conduct defined.” 

Many members of the bar, however, feel that 
the so-called unlawful practice of the law cannot 
effectively be removed by either prosecution or 
prohibitive legislation. They realize that the evils 
of the present system have produced the parasites 
that feed upon it, and that this parasitic growth 
can, therefore, be best removed by remedial rather 
than prohibitive legislation. It is the contention 
of these members that the practice of the law can 
best be restricted to lawyers through a simplifica- 
tion of procedure, through raising the standards of 
admission to the bar, through a greater respect for 
the ethics of the profession, and through the adop- 
tion of more efficient methods. In general, nine- 
teen-hundred-and-now law practice must be made 
to function in a manner that will meet the increas- 
ing complexity of society. Legal machinery must 
be geared up to move in time with modern business. 


II 
Simplification of procedure has long been the 
cry of the legal reformer. And most writers are 
agreed that the regulation of procedure by rules of 
court rather than by our legislative codes is the 
fundamental step in the simplification process.‘ 





8. The Board of Rar Commissioners of the State of Idaho recently 
directed proceedings against the Eastern Idaho Loan and Trust Com- 
pany and its President to show cause why they should not be punished 
for contempt of court. The Supreme Court of Idaho in that case, In 
re Eastern Idaho Loan and Trust Company et al., 288 Pacific Reporter 
157, held that the drawing of wills and trust agreements by c a- 
tions was in contempt of court under the laws of the State of Idaho. 

4. Charles E. Clark—Code Pleading—p. 33 and note 108. 


Legislative-made rules of procedure, if carefully 
prepared by the bench and the bar, may be adequate 
for a time, but they soon become obsolete unless 
continually amended. Rules of procedure that per- 
mitted the courts to keep pace leisurely with the 
sail boat, the ox-cart, and the pony express are not 
quite adequate to cope with this motor-driven age 
of ours. 

When England found that her rules of proce- 
dure which grew from precedents in individual 
cases had become too complicated, she reformed 
the rules but left the power to alter and make new 
rules in the court, while in the United States the 
state legislatures adopted codes of procedure which 
the courts are bound to follow to the very word 
without the power to change. The result is that 
English procedural rules have developed along with 
increased demands, while those of the states have 
remained static, paralyzing the courts under the 
increased and growing volume of business. This 
state of paralysis is at least partly explanatory of 
the action of both Congress and state legislatures in 
creating boards and commissions to do the work 
that would regularly have gone through the courts. 
It is interesting to note, as an argument from ex- 
ample for restoring the rule-making power to the 
courts, that both Congress and state legislatures in 
creating special courts, commissions, and adminis- 
trative boards have vested in each of them the 
power to make their own rules of procedure. Are 
there any valid reasons why our regular courts 
should be given less freedom of action in matters 
of adjective law than boards and commissions? 
The so-called unlawful practice of the law can be 
eliminated very materially by restoring to the 
courts freedom of action. 

Suppose, for example, physicians who know 
the anatomy and the chemistry of the human ma- 
chine, who know the basic laws by which it func- 
tions were compelled to practice medicine under 
a code adopted some thirty or forty years ago. 
Twilight sleep and many other developments in the 
practice of medicine would be unlawful, and pos- 
sibly, unknown. If the freedom to grow and de- 
velop is curbed, the incentive to investigate is 
killed. The adoption of legislative codes of pro- 
cedure has not only paralyzed the courts, but it has 
dwarfed the incentive to investigate procedural re- 
form. 

The present plan of regulating procedure by 
code is at once cumbersome, inflexible, and static. 
It is cumbersome in that it is impossible for a legis- 
lature to make detailed rules of practice that will 
fit situations about which it knows little. The per- 
sonnel of the average legislature is such that it is 
little interested in rules of procedure, and not well 
qualified to consider them. It is inflexible in that 
the codes are laws which the courts cannot change 
or alter. It becomes static in that a legislature, 
having once adopted a code of procedure, is re- 
luctant to reconsider so uninteresting and non- 
political a subject. 

On the other hand, court-made rules tend to 
free and simplify procedure: First, in that the court 
which uses the rules is a specialist and professional 
in making them; Second, in that court-made rules 
are more general and elastic; Third, in that the 
court continually using the rules is more prone than 
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the legislature to see needed changes; and Fourth, 
in that the growth of procedure may keep pace with 
the growth of the law. Under a plan which per- 
mits the courts to make their own rules of proce- 
dure, twentieth century substantive rights will not 
be dragged through the courts under nineteenth 
century rules of procedure. Adjective law will not 
petrify, while substantive law develops. 

A close ally of the rule-making power in the 
war against delay is summary judgments. In fact, 
the courts in Connecticut acting under the rule- 
making power adopted summary judgments as a 
rule of procedure, effective February the first, 1929. 
The purpose of summary judgments is to give im- 
mediate decisions where no defense or only sham 
defenses are offered in cases in which a defense, if 
one existed, could be easily set forth. If the trial 
judge is of the opinion from affidavits of the parties 


that there is no defense to the claim, he may give 


judgment immediately without trial. The power 
of the court to render such summary judgments is 
derived from its inherent power to strike out false 
pleadings. Little if any evidence is needed to prove 
that this rule of procedure should speed up the 
work of the court and correspondingly diminish 
delays. In New York, where the summary judg- 
ment rule is used only in actions to recover a debt 
or a liquidated demand,® about one case out of 
every ten in 1923 was disposed of under the rule. 
The extension of the rule to cover a larger class of 
cases, as it does in Connecticut,® and its growth 
through use should greatly increase this ratio.’ 

A great deal of the present delay comes from 
proving issues and considering evidence which 
both sides admit. In few places outside of a court 
room is so much time wasted in proving that which 
no one would question or deny. It should be pos- 
sible for the authenticity of papers, letters, and 
other documents to be passed upon or admitted by 
the parties before trial so that the time of the court 
would not be consumed in proving signatures, hand- 
writing, and the like. Mr. Justice Owen J. Roberts, 
in a recent address* before the New York State 
Bar Association, said: “In one of these oil cases 
that has been referred to tonight, one of the civil 
cases tried in equity, I had an opponent who knew 
the documents in the case as I knew them. We 
made an agreement that no document need to be 
proved. . . . Not a letter, and there were hundreds 
of them, almost I might say thousands, and not a 
document was proved in that whole trial. . . . That 
procedure saved, in my judgment, ten days of trial.” 
It should not be a difficult task to provide before 
trial for the elimination of uncontroverted issues 
and for the admission, without proof, of authentic 
documents. 


III 


The unlawful practice of the law is greatly en- 
couraged by the exceptionally low standards and, 
in a number of states, the absolute lack of standards 
for admission to the bar. The low standards prob- 
lem has been before the American Bar Association 
for more than twenty years. In 1908 the Associa- 





5. Charles E. Clark—Code Pleading—p. 383 

6. A. B. A. J., p. 82, The New Summary 
Conn., by Charles E. Clark. 

% BR inch, Summary Judgments under the Civil Practice Act 
in N, Y., 49 A. B. A. Rep. 588 (1924) 

8. Delivered at the Fifty-second Annual 
State Bar Association, January 18-19, 1929 


Judgment Rule in 


Meeting of the N. Y 


AMERICAN Bar ASSOCIATION JOURNAL 











tion approved a high school education as a mini- 
mum requirement,’ and in 1921 adopted a resolu- 
tion which provided among other things that every 
candidate for admission to the bar should give evi- 
dence of graduation from a law school which re- 
quired as a condition of admission at least two 
years of study at a college.’® A resolution adopted 
one year later modified the two years of college to 
that or its equivalent. Only fourteen states——New 
York, Connecticut, New Jersey, Ohio, West Vir- 
ginia, Illinois,’ Wisconsin, Michigan, Minnesota, 
Montana, Kansas, Idaho, Wyoming, and Colorado 
—have adopted in substance the general educational 
qualifications recommended by the American Bar 
Association." Nineteen states require a high school 
education or its equivalent as general training for 
admission to the bar, but in the remaining fifteen 
states one may be licensed to practice without meet- 
ing any general educational qualifications. These 
fifteen states are: Alabama, Arizona, Arkansas, 
California, Florida, Georgia, Indiana, Maine, Ne- 
vada, New Hampshire, North Carolina, North Da- 
kota, Texas, Utah, and Virginia,’ in all of which 
not even a grammar school education is required. 
Any one may become a member of the bar by cram- 
ming sufficiently to pass the state bar examination. 
In Indiana an examination is not required. This, in 
the absence of general educational qualifications, 
may have advantages in that the public is not mis 
led by any indicia of ability. 

In the commercial world, where only the fittest 
survive, a high school education at least is indis- 
pensable, and rapidly a college training is becom- 
ing the rule rather than the exception. The schools 
of commerce in our colleges and universities are an- 
nually turning out thousands of men prepared to 
cope with the growing complexity of the economic 
problems of the commercial world. These college 
trained business men have in their required and 
elective courses read more law than many of the 
poorly prepared lawyers who seek to advise them. 
The blind may, now and then, lead the blind, but 
they shouldn’t hope to direct those who can see. 
Well trained business men will not seek advice 
from poorly trained lawyers. Furthermore, the 
customers of these well-trained commercial men 
seek legal advice from them. Here is the opening 
wedge which has drawn away from the law office 
much of its practice in the drawing of wills, trust 
agreements, contracts, articles of incorporation, and 
the like. How best may the bar stop the growth of 
this practice? Before attempting to curb it through 
prosecution, as proposed in California or through 
legislation as introduced in Massachusetts, would 
it not seem more advisable to raise the standards of 
admission to the bar so that the general qualifica- 
tions of its own members are at least equal to those 
of the clients they hope to advise? In the medical 
profession quack doctors are the best sellers of pat- 
ent medicines. Like quack doctors, ill-prepared 
lawyers have destroyed public confidence in the 
whole profession. But through a rigid enforce- 
ment of higher standards in the medical profession, 
the quack is being eliminated, and public confidence 


established. Is not this our proper course: higher 
9. A. B. A. Proceedings, 1908, p. 17 
10. A. B. A. Proceedings, 1921, p. 37. 


11. 1929 Report of the Council of the American Bar Association 
on Legal Education and Admission to the Bar. 
12. Educational Qualifications for Admission to the Bar, by 


lrowbridge, California State Bar Journal, April, 1930, p. 227 
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standards, fewer quacks, more confidence, and less 
unlawful practice of the law? 

The ever-growing complexity of society and 
the closer inter-dependence of economic problems, 
both national and international, make it imperative 
that the legally trained have a thorough general 
education so that they may better understand the 
relation of these complex problems of modern so- 
ciety to the law under which they operate. Oppo- 
nents of higher education for admission to the bar 
hold out as examples such men as Henry Clay, Ab- 
raham Lincoln, and others. One such opponent 
says:* “Measures have been taken in fourteen 
states of the American Union to eliminate all such 
men from public life in the future.” In the first 
place, this statement belittles the minds of the men 
it honors by assuming that they would not rise to 
the top, regardless of the height of the hurdles es- 
tablished by society. In the second place, it is fal- 
lacious in assuming that law and economics are as 
elementary today as in the time of Henry Clay. It 
is further fallacious in assuming that, had a college 
education been a prerequisite to a legal training, a 
man with the perseverance of a Lincoln would not 
have found his way through college, as are thou- 
sands of poor boys nowadays doing who are pos- 
sibly not endowed with either the intellect or the 
brawn of a Lincoln. Standards are not made for 
men of genius; they are born above them. It is the 
mediocre that a complex society must guard 
against. 

A liberal education may not necessarily be pro- 
ductive of higher morals, but it should at least tend 
to lift to a higher plane the sense of one’s duty to 
his client, his professional associates, the court, and 
the public. Granting, however, that there may not 
be any inherent causal relation between higher edu- 
cation and higher ethical standards, nevertheless, 
competition in the struggle for business frequently 
forces the poorly equipped to do unethical acts. 
Driven from the field of legitimate practice, he is 
forced to gain a livelihood by succumbing to vari- 
ous temptations. Thus, within the profession itself 
there is much unlawful practice of the law. 

As further evidence of a causal relation be- 
tween poor equipment and low ethics, Judge Wil- 
liam C. Coleman, addressing the American Bar As- 
sociation convention in 1929, said: “I believe it is 
a truism to say that each year those lawyers, who 
throughout the country are disbarred or disciplined, 
are, with rare exceptions, men without liberal edu- 
cation.” At the same convention, Mr. Emory R. 
Buckner, United States Attorney for the Southern 
District of New York, in speaking of the men 
brought before the Grievance Committee of the 
New York Bar Association, said: “ . the over- 
wheiming majority of those men are men who are 
not graduates and who have not met the require- 
ments for two years of college work which has now 
been laid down by this Association.” 

Low ethical standards have possibly brought 
more abuse on the legal profession and driven more 
business into other channels than any other weak- 
ness in the whole machinery of justice. Public con- 
fidence in the efficiency and fitness of the profession 
should be restored by adopting higher educational 
and ethical standards. Let the bar do its work well, 





13. The University Law School Racket, by Gleason L. Archer, Plain 
Talk, July, 1930, p. 81 


and the public will again make a beaten path to its 
door. 

It is historic that the bar is ultra-conservative. 
A profession grounded in principles of law, founded 
in turn upon precedents centuries old, develops a 
reverence for established rules. Jeremy Bentham 
fought long and hard within the profession for re- 
form, but it was not until Dickens wrote Bleak 
House that the public was aroused, virtually forc- 
ing a conservative bar and Parliament to pass the 
reform bills of 1873 and 1875. The bar should take 
the lead and not be driven. It should assume the 
duty of making the machinery of justice function 
under the increasing activity of modern society. It 
should carry the fight against uncertainty, expense, 
and delay. It should oppose the unlawful practice 
of the law under a banner of reform, rather than 
under a program of prohibitive legislation, founded 
upon ultra-conservatism. 





Journal of Radio Law to Be Published 


The Air Law Institute which has published the 
Journal of Air Law since January, 1930, is to en- 
large the scope of its activity by the publication 
of a new journal to be known as the Journal of 
Radio Law. The first issue will appear in April, 
1931. It will be under the general supervision of 
Professor Fred D. Fagg, Jr., Director of the Air 
Law Institute. The Editor-in-Chief will be Louis 
G. Caldwell, former General Counsel of the Fed- 
eral Radio Commission, and Chairman of the Stand- 
ing Committee on Communications of the Amer- 
ican Bar Association. He will be assisted by an 
Editorial Advisory Board. 

The Air Law Institute has from the outset 
recognized that air law properly defined and radio 
law are two entirely distinct fields of jurisprudence. 
There is virtually no common denominator ex- 
cept the novelty of the legal problems presented. 
Nevertheless, for convenience and as a temporary 
expedient, the scope of the Journal of Air Law was 
extended so as to cover not only aeronautical law 
and the law of air rights, but also radio law; and 
during the past year a number of articles on the 
latter subject have appeared in the publication. Ex- 
perience has demonstrated over this period, how- 
ever, that there is a very real need for a separate 
journal of sufficient size to permit not only the 
publication of articles on radio law, but also the 
maintaining of various services in the form of de- 
partments. Instances of this are furnished by the 
reports of examiners of the Federal Radio Commis- 
sion which already number over sixty since the 
institution of the examiner system last September. 
These are important sources of radio law and must 
be digested and commented upon from time to time. 
The same is true of the regulations issued fre- 
quently by the Commission in the form of general 
orders. A large and increasing number of decisions 
on radio law are being rendered by the courts both 
in the United States and Europe. There is a con- 
stant legislative activity in Congress and to some 
extent in state legislatures on radio. There is a 
great field of foreign radio literature both in 
treatises and periodicals which has been almost un- 
known in this country. 

The proposed journal will not be limited to 
matters of interest solely to broadcasting stations, 
but will extend to radio law problems of all kinds. 
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AIDS TO LEGISLATION 


The meeting of numerous legislatures 
in January calls attention to an important 
function which the profession of the law dis- 
charges—too often without due apprecia- 
tion. All during the past year, as those who 
read the department of State and Local Bar 
Associations printed in the JouRNAL will 
know, committees of the various Bar Asso- 
ciations have been studying important ques- 
tions within their proper field, and the Bar 
Associations have been considering and ap- 
proving or disapproving their recommenda- 
tions for legislation on such subjects. In 
few states will the session end without the 
presentation by the Bar of various proposed 
well-thought-out measures in the public in- 
terest, embodying sound principles for the 
improvement of the law. Often the pro- 
posals will be accompanied by carefully 
drafted bills. 

In other words, the legislatures will 
have the advantage of the study of a large 
part of the Bar during the past year on ques- 
tions which few legislative committees could 
hope to thresh out satisfactorily to them- 
selves in the short time they could afford to 
allot to them. The subjects will range from 
matters exclusively of state interest to pro- 
posals—such as the _ establishment of 
Judicial Councils—which embody the best 
thought of the profession on problems com- 
mon to all the states. It is entirely safe to 
say that from no other source will the legis- 
latures be afforded such assistance as that 
represented by the careful spade-work which 
Bar Committees and Associations have 
done. 


They will also have the advantage of 
the work that has been done by special or- 
ganizations. Perhaps the most outstanding 
gift to alleviate the legislative burden and 
to make wise legislation easy is the Code of 
Criminal Procedure which has recently been 
issued in its final form by the American Law 
Institute. It is true, as stated in an editorial 
in the JOURNAL, that a vast number of pro- 
visions could be adopted as rules of court, 
if the courts would simply go ahead and 
act. It is also equally true that in some 
states, as a practical matter, the adoption 
will be by the legislatures or not at all. 
There is reason to believe that a good many 
legislatures will appreciate the work that 
has been done on this important subject, in 
which the public has displayed so much in- 
terest, and will appropriate such portions of 
the Code as seem to fit the needs of their 
particular states. 

The work of the Commissioners on 
Uniform State Laws, both the bills which 
have been recently approved and the list 
approved in former years, will also represent 
a carefully completed product for legislative 
consideration. Many of these will be 
backed by Bar Association Committees, 
along with other Association measures. 
For instance, at its last meeting the Ver- 
mont Bar Association decided to urge the 
adoption of the Uniform Divorce Jurisdic- 
tion Act, the Uniform Air Licensing Act, 
and the Uniform Declaratory Judgments 
Act. Other Associations have doubtless 
made sponsorship of such acts a part of their 
legislative program. The Uniform Child 
Labor Act, approved at the last meeting of 
the American Bar Association, will afford 
states whose legislation is backward in this 
respect an idea of the position of those hav- 
ing more advanced legislation and an oppor- 
tunity to bring themselves up to a more gen- 
erally acceptable standard. 

The legislatures in the states which 
have Judicial Councils will have the benefit 
of the carefully considered recommenda- 
tions of those bodies—which recommenda- 
tions, after all, represent the gratuitous 
labors of Bench and Bar in the effort to 
study and help solve the problems of the 
Administration of Justice. We print in this 
issue a digest of the report of the New 
Jersey Judicial Council, which contains a 
number of recommendations for legislation. 
The same is true of the reports of other 
Councils which have been made during the 
past year. As these Judicial Councils are, 
for the most part, legislative creations, there 
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is reason to hope that their recommenda- 
tions will receive particular consideration 
from the legislatures. 

In all of these proposals, as we have 
said before, the legislator will look in vain 
for any attempt to promote self-interest at 
the expense of the public’s interest. They 
are open and above board. They generally 
represent real study and much open discus- 
sion, and they afford the legislator the in- 
valuable opportunity of starting with a care- 
fully arrived-at result instead of beginning at 
the beginning. For the legislator who really 
understands, they furnish an invaluable aid 
in the solution of the overwhelming legisla- 
tive problem of the session. 


THE MAJESTY OF THE LAW 


There is a good deal more in the con- 
struction of an imposing court house, such 
as that which was recently dedicated with 
appropriate cermonies at Jackson, Miss., 
than the mere acquisition of a large and con- 
venient building. If there were not, such 
an occasion would hardly be worth a notice 
in the JouRNAL, to say nothing of the pres- 
ence of the President of the American Bar 
Association as the guest of honor and the 
chief speaker. 

The deeper significance of such a struc- 
ture lies in the fact that it bears witness to 
the general sense that there is such a thing 
as “the Majesty of the Law,” and that it is 
fitting that the administration of Justice 
should be carried out as far as possible in 
surroundings which symbolize its august 
character. And of even greater importance 
is the fact that such fit and dignified sur- 
roundings will react on the general public 
and give the law itself an added prestige. 

In the effort to give “the Majesty of the 
Law” a symbolic architectural representa- 
tion, no better start can be made than with 
the county court house. There is where this 
symbolism is most needed and will have the 
most real effect on actual life and attitude 
towards the law. There the people come in 
contact with its processes, and there they 
get the impressions which have a lasting in- 
fluence on their conceptions of Law and 
Justice. 

In the higher courts, dignified and 
beautiful surroundings are of course highly 
appropriate, but they are not such a real 
factor in the administration of Justice. The 
men who appear therein are almost exclu- 
sively those trained to the tradition of the 


law. They have the conception of its 
majesty too deeply rooted in their minds to 
be oblivious of it under any circumstances. 
The simplest detail of the judicial ritual— 
such, for instance, as the form of announc- 
ing the opening of the United States 
Supreme Court—is quite sufficient to set in 
motion a train of thought and sentiment. In 
fact, any court in itself is quite sufficient to 
suggest to the lawyer the vast and awe- 
inspiring historical background of justice as 
we know it today. 

But the vast masses of the people, in 
spite of the deposit of vague notions which 
custom and tradition have made in their 
minds, know law only as they see it in action 
and judge of it and its processes by what 
they see. If it functions in mean and sordid 
surroundings they will, by an inevitable 
association of ideas, tend to regard it as 
more or less of a kind with those surround- 
ings. If its environment is majestic, some- 
thing of its inward majesty will also per- 
meate their minds, and it will have a greater 
measure of respect and a more willing 
obedience from them. 

This being true, it is of the first impor- 
tance that the Bar, whose members are the 
keepers of the great tradition of the majesty 
of the law, should at all times exert their 
influence in favor of beautiful and dignified 
buildings for the administration of Justice. 
Utility is good, but there should always be 
something more—something that seems to 
express a great underlying idea to the mind 
of the common man. The Bar of the Capital 
City of Mississippi was in charge of the dedi- 
cation ceremonies, and we have no doubt it 
had much to do with the decision of the 
county officers to build such an imposing 
structure. What they have done is what the 
Bar of every city and town should try its 
utmost to do, whenever the opportunity pre- 
sents itself. 

Of course there are many other things 
which go to make up the visible representa- 
tion of the “Majesty of the Law” which con- 
fronts the public. The character and con- 
duct of the judges, the manner in which the 
court is conducted, the efficiency or ineffi- 
ciency of the obvious processes employed, 
the measure of the Bar’s recognition of the 
real responsibility of the lawyer as a mem- 
ber of the court—all these have their part in 
the picture, and they are no doubt the most 
important parts. But the physical sur- 
roundings, the architectural symbolism, re- 
mains vastly significant. 
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Specific Findings Necessary to Support Charge of Confiscation Where Court Enjoins En- 
forcement of Order of State Commission Fixing Telephone Rates for Intrastate Serv- 
ice on That Ground—Order to Railroad to Install Farm Crossing Under Certain 
Circumstances Violates Due Process—-Determination of Gross Estate Tax- 
able Under Revenue Act of 1918—Accrual Basis for Income Tax Return 
Under Act of 1916—Division of Joint Freight Rates 
by Interstate Commerce Commission 





By Epcar B. ToLMAN* 


Public Utilities—Telephone Rates for Intrastate 
Service—Findings Necessary to Support Charge 
of Confiscation 

Where a court enjoins enforcement of an order of a 
state commission fixing telephone rates for intrastate serv- 
ice, on the ground that the rates are confiscatory, it should 
make specific findings as to the value of the property used 
in intrastate business, and as to the revenues and expenses 
incident thereto, as well as the probable rate of return from 
the intrastate business on the value of the property used 
therein under the rates fixed, in order to give appropriate 
recognition to the competent governmental authorities over 
interstate and intrastate business. 

Where the service is rendered by a separate local cor- 
poration having title to the property used, but such cor- 
poration is one among many others controlled by another 
corporation to give unified and nation-wide telephone serv- 
ice, and the controlling corporation renders various serv- 
ices and through a subsidiary sells equipment to the local 
corporation, the court should make specific findings as to 
the cost of such services and equipment and as to their 
allocation to the operating expenses of the local corpora- 
tion, and as to the extent to which profits from these trans- 
actions figure in the charge of confiscation. 


Smith v. Illinois Bell Telephone Co., Adv. Op. 
99; Sup. Ct. Rep. Vol. 51, p. 65. 

This opinion, delivered by the CHIEF JUSTICE, 
dealt with an appeal from a decree of the district court 
composed of three judges which had enjoined enforce- 
ment of an order of the Illinois Commerce Commis- 
sion prescribing telephone rates in Chicago, on the 
ground that the rates fixed were confiscatory. The 
order was made August 16, 1923, to be in effect Oc- 
tober 1, 1923, and applied to four classes of coin box 
service, affecting a large part of the intrastate service 
of the Illinois Bell Telephone Company. The ap- 
pellants were the Illinois Commerce Commission, the 
Attorney General of Illinois, and the City of Chicago. 

An interlocutory injunction had been granted in 
December, 1923, upon condition that the telephone 
company should refund to its subscribers the excess 
charged over the rates fixed in the order, if the in- 
junction should be dissolved. Final hearing was not 
had until 1929, and by the time the district court made 
its decision, January 31, 1930, the amount reserved for 
refunds exceeded $11,000,000. The court found that 
delay in bringing the case to final hearing was at- 
tributable to the City of Chicago. The Supreme Court 
was of the opinion that the effect of the order must 





*Assisted by James L. Homire. 


be considered not only as of the date when made, but 
also during the period subsequent thereto: 

But the decree enjoining the rates speaks from its 
date, and the question is necessarily presented, not only 
whether the order of the Commission was confiscatory 
when made, but also as to its validity during the period 
that has intervened, and as to the respective rights of the 
complainant and its subscribers in relation to the fund thus 
accumulated. 

The learned Culer Justice then considered the 
contention of the appellants that the Illinois Company 
was not the real plaintiff in the case. This contention 
was based upon findings made by the district court 
which were substantially as follows. Ninety-nine per 
cent of the stock of the Illinois Company is owned by 
the American Telephone & Telegraph Company, which 
owns about the same proportion of the stock of the 
Western Electric Company; the two telephone Com- 
panies cooperate in rendering long distance service 
under an arrangement for the division of the tolls; 
during the period in question the Illinois Company 
under an agreement paid to the American Company 
414% of its gross revenues for rent of instruments 
and as compensation for engineering, executive, finan- 
cial and other services; much of the construction ma- 
terials and equipment of the Illinois Company was pur- 
chased from the Western Electric Company, and much 
of its operating expense consists of payments to the 
latter company for apparatus and supplies. The 
American Company controls fifteen telephone com- 
panies, and through these and their subsidiaries, and 
other companies not controlled, the American Company 
operates a system rendering unified and nation-wide 
telephone service. The American Company had stated 
that the associated companies are specialists in local 
service, with local operating forces, identified and 
familiar with the needs of communities which they 
serve, and that the parent company undertakes the 
solution of problems common to all, so that a central 
authority is provided to perform general functions, 
with the responsibility for local affairs left to local 
companies. 

On these facts the district court ruled against the 
contention that the Illinois Company is not the real 
plaintiff, since it remained a distinct corporate entity, 
furnishing service by means of property to which it 
held legal title. 

No ground appears for assailing this ruling. The fact 
that the relation of the Illinois Company to the American 
Company may demand close scrutiny, in dealing with cer- 
tain questions which bear upon the validity of the rate 
order, cannot obscure the essential basis of that order, 
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that is, that the Commission was imposing its require- 
ment upon a corporate organization engaged in an intra- 
state public service, and, as such, amenable to a valid 
exercise of the Commission’s authority. 

The opinion then summarized the findings of the 
Commission relating to the elements of valuation and 
expenses which led the Commission to its conclusion 
that the rates under its consideraticn yielded a return 
of 9%, which was excessive, and to the challenged 
order for reductions in rates which should limit the 
Illinois Company’s return to 712% on the value of the 
property devoted by the Illinois Company to the 
service. A summary of the district court’s findings 
was also made, showing the conclusions of the court 
that upon proper effect being given to the various ele- 
ments of property and expenses the rates, as re- 
duced by the challenged order, would produce a 
return of only 514%. which was confiscatory under 
conditions existent in 1923. 

In view of the grounds upon which the Supreme 
Court reversed the decree appealed from it seems un- 
necessary to detail these findings here. For that Court 
found that neither the Commission nor the statutory 
court had made such findings based upon a separation 
of interstate and intrastate property, revenues, and 
expenses as to enable it to determine whether the rates 
fixed for intrastate business were confiscatory. 

In explaining the basis for its objection to the 
decree, the Supreme Court pointed out that the com 
pany’s property in Chicago is used to render (1) ex- 
change service, all of which is intrastate, (2) intra- 
state toll service over its own lines and under arrange- 
ments with companies other than the American Com- 
pany, and (3) interstate toll service, which includes 
all toll service rendered under arrangements with the 
American Company. The Company introduced evi- 
dence separating intrastate and interstate business and 
intrastate exchange business, and while not questioning 
the correctness of this, the Court nevertheless made no 
specific findings based on a separation of the property, 
expenses and revenues, but determined the issue on 
the basis of the total Chicago property of the Company. 
The action of the district court in this regard was 
criticized in the opinion of the Chief Justice as follows 

The court stated that this was done because that basis 
was less favorable to the Company than that of its total 
intrastate property or of its intrastate exchange property. 
In support of this view, the court said that according to 
the computations of the company, one-half of one per cent 
of calls originated by subscribers resulted in interstate toll 
calls; that 3.62 - cent of the Company’s property in 
Chicago was used in furnishing interstate toll service, and 
2.54 per cent of its property was used in furnishing intra- 
state toll service - both on the reproduction cost new, 
as claimed by the Company, and on the original cost, the 
percentage of return was greater for the total Chicago 
business than for the total intrastate business, and that 
the return for the latter was greater than for the intra- 
state exchange business. Considering that the difference 
would not affect the result, the court deemed it to be 
more convenient to pass upon the order of the Commis- 
sion without recasting the figures in order to make allow- 
ance for interstate or intrastate toll property and earnings. 

The appellants challenge this conclusion. They insist 
that the American Company used in its long distance 
service, without properly reimbursing the Illinois Company, 
the Chicago local exchange plant, and other facilities of 
the latter company, and that the additional net income to 
which the Illinois Company was properly entitled in con- 
nection with the long distance service, or that suitably 
taking into account the value of the property used and the 
expenses incurred in the long distance service and not 
deducted from the Chicago property and expenses, would 
affect the result. It is apparent that this contention can 
not be dismissed simply on the basis of the number of 

interstate calls originated by subscribers of the Illinois 





Company in Chicago, without considering other factors 
of time and labor entering into the relative use. Nor can 
the question be disregarded by assuming a rate of return 
from the total Chicago business, as compared with a rate 
of return from the intrastate business or the intrastate 
exchange business, as such an assumption would beg the 
point in issue. 

The separation of the intrastate and interstate property, 
revenues and expenses of the Company is important not 
simply as a theoretical allocation to two branches of the 
business. It is essential to the appropriate recognition of 
the competent governmental authority in each field of regu- 
lation. In disregarding the distinction between the inter- 
state and intrastate business of the Company, the court 
found it necessary to pass upon the fairness of the division 
of interstate tolls between the American and Illinois com- 
panies. The court held that the division was reasonable 
and the appellants contest this ruling. But the interstate 
tolls are the rates applicable to interstate commerce, and 
neither these interstate rates nor the division of the revenue 
arising from interstate rates was a matter for the de- 
termination either of the Illinois Commission or of the 
court in dealing with the order of that Commission. The 
Commission would have had no authority to impose intra- 
state rates, if as such they would be confiscatory, on the 
theory that the interstate revenue of the Company was 
too small and could be increased to make good the loss. 
The interstate service of the Illinois Company, as well as 
that of the American Company, is subject to the jurisdic- 
tion of the Interstate Commerce Commission, which has 
been empowered to pass upon the rates, charges and prac- 
tices relating to that service (Interstate Commerce Act, 
section 1 (1) (c), (3), (5); section 15 (1); section 20 
(5). In the exercise of this jurisdiction, the Interstate 
Commerce Commission has authority to estimate the value 
of the property used in the interstate service and to de- 
termine the amount of the revenues and the expenses 
properly attributable thereto. By section 20 (5) of the 
Interstate Commerce Act, that Commission is also charged 
with the duty of prescribing, as soon as practicable, the 
classes of property for which depreciation charges may 
properly be included in operating expenses, and the per- 
centages of depreciation which shall be charged with re- 
spect to each of such classes of property. The proper 
regulation of rates can be had only by maintaining the 
limits of state and federal jurisdiction, and this cannot 
be accomplished unless there are findings of fact underlying 
the conclusions reached with respect to the exercise of each 
authority. In view of the questions presented in this case, 
the validity of the order of the state commission can be 
suitably tested only by an appropriate determination of the 
value of the property employed in the intrastate business 
and of the compensation receivable for the intrastate 
service under the rates prescribed. . . As to the value 
of that property, and as to the revenue and expenses in- 
cident to that business, separately considered, there should 
be specific findings. 


The remaining portions of the opinion were de- 
voted to consideration of detailed points involved in 
the apportionment of the property to interstate and in- 
trastate uses and points incident to the relation between 
the Illinois Company, the Western Electric Company 
and the American Company. 

The question as to apportionment of the property 
to intrastate and interstate uses was raised by the ap- 
pellants’ objection to the Company’s attributing en- 
tirely to intrastate service all the exchange property, 
that is, property used at the subscriber’s station and 
from that station to the toll switchboard, or to toll 
trunk lines. This was done, despite the fact that the 
subscriber’s station and other facilities of the IIli- 
nois Company are used in interstate service: 

While the difficulty in making an exact apportionment 
of the property is apparent, and extreme nicety is not re- 
quired, only reasonable measures being essential . . . it 
is quite another matter to ignore altogether the actual uses 
to which the property is put. It is obvious that, unless 
an apportionment is made, the intrastate service to which 
the exchange property is allocated will bear an undue 
burden—to what extent is a matter of controversy. We 


think that this subject requires further consideration, to 
the end that by some practical method the different uses 
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of the property may be recognized and the return properly 
attributable to the intrastate service may be ascertained 
accordingly. 


Before taking up the points raised as to the rela- 
tions of the three companies above mentioned the 
learned Cuier Justice observed that 


The question presented in the present case is not one 
of the abuse of intercorporate relations, or of domination 
or control affecting the integrity of the direction of the 
affairs of the Illinois Company, but of alleged confiscation 
through prescribed intrastate rates. 


The first matter to be considered in this regard 
was the objection that the Illinois Company pur- 
chases practically all of its equipment from the 
Western Electric Company, and it makes payments 
to the American Company under its “license con- 
tract.” The Commission made no findings as to the 
fairness of the prices paid for equipment purchased, 
but the district court said that it was shown that 
for fourteen years the average profit of the Western 
Company “had not been in excess of seven per cent 
and never above ten per cent.” Commenting on the 
inadequacy of this finding the Supreme Court said: 


That fact has evidentiary value but the finding does 
not go far enough. The Western Electric Company not 
only manufactured apparatus for the licensees of the Bell 
System but engaged in other large operations and it cannot 
be merely assumed or conjectured that the net earnings on 
the entire business represent the net earnings from the 
sales to the Bell licensees generally or from those to the 
Illinois Company. Nor is the argument of the appellants 
answered by a mere comparison of the prices charged by 
the Western Electric Company to the Illinois Company 
with the higher prices charged by other manufacturers for 
comparable material, or by the Western Electric Company 
to independent telephone companies. The point of the 
appellants’ contention is that the Western Electric Com- 
pany, through the organization and control of the Amer- 
ican Company, occupied a special position with particular 
advantages in relation to the manufacture and sale of 
equipment to the licensees of the Bell system, including the 
Illinois Company, that is, that it was virtually the manu- 
facturing department for that system, and the question is 
as to the net earnings of the Western Electric Company 
realized in that department and the extent to which, if at 
all, such profit figures in the estimates upon which the 
charge of confiscation is predicated. We think that there 
should be findings upon this point. 


The Supreme Court was of the opinion also that 
findings should be made as to the cost of services rend- 
ered by the American Company under the license con- 


tract. 

In view of the findings, both of the state commissions 
and of the court, we see no reason to doubt that valuable 
services were rendered by the American Company, but 
there should be specific findings by the statutory court with 
regard to the cost of these services to the American Com- 
pany and the reasonable amount which should be allocated 
in this respect to the operating expenses of the intrastate 
business of the Illinois Company in the years covered by 
the decree. 

The Court gave attention also to the accumulation 
of a $26,000,000 reserve which had accrued despite 
the fact that the property was found to have been 
maintained in at least 90% condition. Pointing out 
that although moneys received for past services are 
property of the company and that the credit balance 
which it constitutes cannot justify the fixing of a con- 
fiscatory rate, the learned Cuter Justice said: 

It is evident that past experience is an indication of 
the Company’s requirements for the future. The recog- 
nition of the ownership of the property represented by the 
reserve does not make it necessary to allow similar ac- 
cumulations to go on if experience shows that these are 
excessive. The experience of the Illinois Company, to- 
gether with a careful analysis of the results shown, under 
comparable conditions, by other companies which are part 


of the Bell system, and thus enjoy the advantage of the 
continuous and expert supervision of a central technical 
organization, should afford a sound basis for judgment as 
to the amount which in fairness both to public and private 
interest should be allowed as an annual charge for de- 
preciation. 


As to the Company’s contention that the Interstate 
Commerce Act as amended by the Transportation Act, 
section 20 (5), has withdrawn from the states power 
over depreciation rates of telephone companies, the 
Court pointed out that the Interstate Commerce Com- 
mission has not yet taken final action in the matter. 


We are unable to assent to this view. As the Inter- 
state Commerce Commission has not acted finally in the 
matter, we are not now called upon to consider the scope 
of its authority in relation to depreciation charges, but we 
are of the opinion that, in any event, until action has been 
taken which could be deemed validly to affect the amount 
to be charged to depreciation in connection with intrastate 
business so as to affect intrastate rates, the prerogative of 
the State to prescribe such rates, and the jurisdiction and 
duty of the statutory court in considering their validity 
to determine the amount properly allowable for depreci- 
ation in connection with the intrastate business, are not 
to be gainsaid. . . Accordingly, the court should make 
appropriate findings with respect to the amount to be 
allowed in this case as an annual charge for depreciation 
in connection with the intrastate business. 


In conclusion the Court called attention to the fact 
that findings should have been made also as to the 
probable rate of return which the intrastate business 
would yield on the basis of the prescribed rates, rather 
than merely the reduction caused by those rates as ap- 
plied to the entire business. 


It is evident that in the present case we are not dealing 
with an ordinary public utility company, but with one that 
is part of a large system organized for- the purpose of main- 
taining the credit of the constituent companies and secur- 
ing their efficient and economical management. The record 
of the Illinois Company shows that for many years it has 
been able to expand its business so as to meet increasing 
demands, to pay its operating expenses including interest 
on money borrowed, to pay dividends of eight per cent upon 
its capital stock, and to accumulate a surplus. It was 
found by the court that the reduction in revenue caused 
by the rates in question, as applied to the entire business 
for the year 1923, would amount to about $1,700,000, and 
the question is whether the loss when ascertained with 
respect to the intrastate business would cause confiscation 
under the applicable standard as above set forth in the 
Bluefield case, supra. In order to determine this question, 
the court should find the rate of return which was realized 
from the intrastate business and the rate of return which 
it is fair to conclude would have been realized from that 
business under the prescribed rates. 

The conclusion reached by the court as to confiscation 
had particular reference to the evidence bearing upon the 
business of the year 1923. The court said that this find- 
ing applied “with increasing force to the succeeding years.” 
But no findings were made as to the value of the property 
and the revenues and expenses in these years. A rate order 
which is confiscatory when made may cease to be con- 
fiscatory, or one which is valid when made may become 
confiscatory at a later period. . . In view of this fact, 
and as the disposition of the amount withheld by the Com- 
pany under the conditions of the interlocutory injunction 
will depend on the final decree, there should be appropriate 
findings as to the results of the intrastate business in 
Chicago and the effect of the rates in question for each 
of the years since the date of the Commission's order. 

In order that the necessary findings may be made, and 
such additional evidence as may be required for that pur- 
pose may be received, the decree is set aside and the cause 
is remanded to the District Court, specially constituted as 
provided by the statute, for further proceedings in con- 
formity with this opinion, the restraining order entered in 
this suit to be continued .pending further action of the 
District Court. 


This case was argued by Messrs. George I. Haight 
and Benjamin F. Goldstein for the appellants and Mr. 
William D. Bangs for the appellee. 
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Railroads—Elimination of Farm Crossings 
at Grade 

Where there is no proof that a farm crossing at grade 
across a railroad right-of-way is inadequate or dangerous, 
although an underground crossing would be more con- 
venient for and beneficial to the owner of lands adjacent to 
the right-of-way, an order of the state railway commission 
requiring the railroad company to install an underground 
farm crossing constitutes a deprivation of the property of 
the railroad company, in violation of the due process clause 
of the Fourteenth Amendment. 


Chicago St. Paul &c Ry. Co. v. Holmberg, 
Adv. Op. 97; Sup. Ct. Rep. Vol. 51, p. 56. 

The railway company, the plaintiff, brought a writ 
of error to review a judgment of the Supreme Court 
of Nebraska. That Court had upheld an order of the 
Nebraska Railway Commission requiring the company 
to construct an underground cattle pass under its 
tracks, to connect farm lands of the defendant lying 
on either side of the railway right-of-way. 

The state statute under which the Commission 
proceeded in making the order provides that where a 
landowner owns land on both sides of a railroad right- 
of-way the railroad shall provide at least one adequate 
means for the owner to cross the right-of-way. It also 
provides that such a landowner may file a complaint 
with the Commission alleging that the crossing is in- 
adequate, or “unsafe and dangerous to the life and 
property of those who use the same”; that, after hear- 
ing, the Commission may issue such orders as it deems 
necessary proper and adequate; and “If circumstances 
warrant the Commission may require overhead, under- 
ground or grade crossings and require wing fences at 
underground crossings or may require existing cross- 
ings to be relocated so as to be safe to those who use 
them.” Provision is also made that the owner shall 
bear one-half of the expense, over $700, for special 
crossings. 

For fifteen years a surface crossing had been 
maintained across the tracks of the company extending 
through the lands of the defendant. The only ground 
of inadequacy suggested was that the crossing could 
not be reached without passing through the defendants’ 
cultivated lands, and that to avoid this, cattle had to 
be taken a quarter of a mile on a public highway and 
across the railway tracks, from pasture to water supply. 
It was conceded on the argument that the railway line 
is a branch line over which but four trains pass daily. 

The state court proceeded upon the theory that, 
whether the statutory obligation to maintain a farm 
crossing had or had not been altered since the right- 
of-way was acquired over the defendant’s land, the 
State, nevertheless, in the exercise of its police power, 
might make a further definition of adequacy, and sup- 
ported the order on the ground that the state, in the 
exercise of such power, could “eliminate the perils of 
grade crossings.” 

Holding that this was insufficient to sustain the 
order, the Supreme Court reversed the judgment in 
an opinion by Mr. Justice Stone. The basis for the 
Court’s reversal of the judgment was chiefly that there 
was no showing that the existing crossing was danger- 
ous, and that the effect of the order was merely to 
afford a more convenient crossing for the landowner, 
constituting a deprivation of the railway’s property 
contrary to the due process clause of the Fourteenth 
Amendment: 


There is no occasion for us to consider how far, if 
at all, the state’s power to remove the dangers of public 
grade crossings . . . extends to private farm crossings 


when unsafe to the traveling public or individual users. 

The Nebraska statute has delegated to the State Railway 

Commission authority to order farm crossings under- 

ground because either inadequate or dangerous, if circum- 
stances warrant. But there is nothing in this record to 
suggest that the order of the Commission was either asked 
or granted as a safety measure. The Commission did not 
find that the crossing was dangerous either to the public, 
the litigants, or their property. Neither did it find that 
this crossing was in anywise different from the usual farm 
crossing at grade. True, there was testimony that cattle 
passing over the crossing needed to be attended and con- 
trolled to prevent injury to them trains. But this was 
no more true of that crossing than of surface farm crossings 
in general. The case is one of a single track branch line. 
The track is straight and it was conceded on argument 
before this Court that there were only four trains a day. 
While there are bare assertions in the testimony that the 
private crossing was dangerous, there was no evidence of 
any danger beyond that which would attend the use of 
any farm crossing. Neither the Commission nor the state 
court regarded the statute as condemning all such cross- 
ings, doubtless because the statute distinctly includes that 
type of crossing among those which it authorizes the Com- 
mission to require, its words being, “the Commission may 
require overhead, underground or grade crossings” as the 
circumstances may warrant. It is plain that the Commis- 
sion proceeded upon the assumption that the statute 
authorized it to compel plaintiff to establish the under- 
ground pass for the convenience and benefit of defendant 
in the use of his own property, and that that alone was 
the ground and purpose of the order. The application thus 
given to the statute deprives plaintiff of property for the 
private use and benefit of defendant, and is a taking of 
roperty without due process of law, forbidden by the 

ourteenth Amendment. 
The case was argued by Mr. Wymer Dressler for 
the plaintiff in error and by Messrs. O. S. Spillman 


and Hugh LaMaster for the defendant in error. 


Taxation—Federal Estate Tax 

In determining the value of the gross estate of a de- 
cedent in computation of the estate tax imposed by the 
Revenue Act of 1918, only such property is to be included 
as is subject both to payment of his debts and to the ex- 
penses of administration. 

In those states where real estate passes to heirs and 
devisees free from liability for costs of administration such 
real estate can not be included in the determination of the 
value of his gross estate under that section. 


Crooks v. Harrelson, Adv. Op. 50; Sup. Ct. Rep. 
Vol. 51, p. 49. 

In this opinion, by Mr. Justice SUTHERLAND, the 
Court considered whether certain property of a de- 
cedent should be included in determining his gross 
estate taxable under Section 402 of the Revenue Act 
of 1918. That section provides that in determining 
the value of the gross estate all property real or per- 
sonal shall be included, 

“(a) To the extent of the interest therein of the 
decedent at the time of his death which after his death 
is subject to the payment of the charges against his estate 
and the expenses of its administration and is subject to 
distribution as part of his estate”; 

The decedent resided in Missouri and died leaving 
real property there, valued at $269,000, in addition to 
other property, which the Commission included as part 
of the gross estate in computing the tax. Under the 
law of Missouri real estate is not subject to the ex- 
pense of administration, and the tax imposed in con- 
sequence of including the real estate having been paid 
under protest, the respondents sued to recover the 
amount thereof. The district court and the circuit 
court of appeals allowed recovery, and on certiorari to 
the Supreme Court the judgment was affirmed. In 
reaching the conclusion that the real estate in question 
was not to be included in the gross estate, Mr. JUSTICE 
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SUTHERLAND pointed out that a distinct and separate 
requirement laid down in the statute is that property 
to be included must be subject to payment of expenses 
of administration. 

The meaning of the provision in question, considered 
by itself, does not seem to us to be doubtful. The value 
of the interest of the decedent is not to be included unless 
it “is subject to the payment of the charges against his 
estate and the expenses of its administration”’—not one or 
the other, but both. We find nothing in the context or 
in other provisions of the statute which warrants the con- 
clusion that the word “and” was used otherwise than in 
its ordinary sense; and to construe the clause as though 
it said, “to the payment of charges and expenses, or either 
of them,” as petitioner seems to contend, would be to add 
a material element to the requirement, and thereby to 
create, not to expound, a provision of law. Nor will it do 
to say that the words, “charges against his estate,” include 
expenses of administration, for plainly they are different 
and distinct things, generally so classified in the settlement 
of estates of decedents, and so regarded by Congress, as 
evidenced by the discriminating terms of the statute. 


In support of its conclusion the Court cited United 
States v. Field, 255 U. S. 257, which involved property 
passing under a general power of appointment by will. 
The Court was of opinion that such property was not 
subject to distribution as part of the estate of the party 
vested with the power of appointment, and stated that 
the various conditions are expressed conjunctively in 
the statute and cannot be read as if expressed dis- 
junctively. 

It is urged, however, that if the literal meaning of 
the statute be as indicated above, that meaning should be 
rejected as leading to absurd results, and a construction 
adopted in harmony with what is thought to be the spirit 
and purpose of the act in order to give effect to the intent 
of Congress. The principle sought to be applied is that 
followed by this court in Holy Trinity Church v. United 
States, 143 U. S. 457; but a consideration of what is there 
said will disclose that the principle is to be applied to over 
ride the literal terms of a statute only under rare and 
exceptional circumstances. The illustrative cases cited in 
the opinion demonstrate that to justify a departure from 
the letter of the law upon that ground, the absurdity must 
be so gross as to shock the general moral or common 
sense. And there must be something to make plain 
the intent of Congress that the letter of the statute is not 
to prevail. 

Courts have sometimes exercised a high degree of 
ingenuity in the effort to find justification for wrenching 
from the words of a statute a meaning which literally they 
did not bear in order to escape consequences thought to 
be absurd or to entail great hardship. But an applica- 
tion of the principle so nearly approaches the boundary 
between the exercise of the judicial power and that of the 
legislative power as to call rather for great caution and 
circumspection in order to avoid usurpation of the latter. 

It is not enough merely that hard and objectionable or 
absurd consequences, which probably were not within the 
contemplation of the framers, are produced by an act of 
legislation. Laws enacted with good intention, when put 
to the test, frequently, and to the surprise of the law 
maker himself, turn out to be mischievous, absurd or other- 
wise objectionable. But in such case the remedy lies with 
the law making authority, and not with the courts. 


The Court, pointed out further that the statute 
involved was a taxing statute, which is not to be ex- 
tended by implication beyond the clear import of the 
words used in it. 

A further contention considered was that advanced 
by the petitioner that the real estate was properly 
cluded because the executor may sell real estate to pay 
debts of the estate or legacies, and is entitled to a com- 
mission on the proceeds of the sale. But the argument 
was deemed unsound: 


It is conceded by the petitioner, as it must be, that at 
common law real estate cannot be sold to pay expenses 
of administration, and that this rule of the common law 
is in effect in Missouri unless modified by statute. It is 











AMERICAN Bar ASSOCIATION Jou RNAL 


further conceded that there is no statute which permits 
real estate to be sold merely to pay such expenses. One 
contention, however, is that an executor or administrator 
may be authorized by the proper court to sell real estate 
to pay debts and legacies if the personal estate is in- 
sufficient ; and that upon such sale the executor or adminis- 
trator is entitled to a commission on the proceeds of the 
sale, which takes priority over the payment of debts against 
the estate. As to this it is sufficient to say, as the court 
below said, that this commission is not an expense of 
administration, but an expense incidental to the sale of 
the lands. 


In conclusion the Court stated that Steedman v. 
United States, 63 C. Cls. 226, and Bartlett v. Commis- 
sioner, 16 B. T. A. 811, are disapproved so far as they 
are in conflict with the conclusions in this case. 

The case was argued by Mr. Claude R. Branch 
for the petitioner and by Mr. Frank S. Bright for the 
respondents. 


Taxation—Federal Income and Profits Tax— Re- 
turns on Accrual Receipts and Disburse- 
ments Basis 

Under the Revenue Act of 1916 an income tax return 
based upon inventories, and treating accounts receivable 
and accounts payable as receipts and disbursements respec- 
tively, is properly regarded as on an accrual basis, and a 
deduction for the tax imposed on profits derived from busi- 
ness done in 1916 is properly made in 1916, rather than in 
1917, although the tax was not paid until 1917 and although 
the taxpayer characterizes the return as on the basis of 
actual receipts and disbursements. 


The Aluminum Castings Co. v. Routzahn, 
Op. p. 36; Sup. Ct. Rep. Vol. 51, p. 11. 


The petitioner, a manufacturing company, sued to 
recover income and excess profits taxes assessed and 
paid for the year 1917. The right to recovery was 
asserted on the theory that a munitions tax imposed 
under Title III of the Revenue Act of 1916, became 
due and was paid in 1917, and was accordingly cor- 
rectly deducted from gross income in the petitioner’s 
tax return for that year. The Commission ruled other- 
wise, and deducted the tax from gross income on busi- 
ness done 1916, the year of its accrual and collected an 
income and excess profits tax for 1917, correspond- 
ingly increased. The district court and the circuit 
court of appeals sustained the Commissioner on the 
authority of United States v. Anderson, 269 U. S. 422, 
and on certiorari judgment against the taxpayer was 
affirmed by the Supreme Court in an opinion by Mr. 
Justice STONE. 


Adv. 


The Act imposes a tax on net income and profits 
during the calendar year, after deducting expenses, in- 
terest and taxes paid, and losses sustained during the 
year. Section 13 (d), however, gives the taxpayer the 
option of making a return on a basis other than that 
of actual receipts and disbursements, if accounts are 
kept on another basis, unless it does not clearly reflect 
income, 

The petitioner’s returns for 1916 and 1917 stated 
that they were made on the basis of actual receipts and 
disbursements, but in 1917 a qualification was added 
to the effect that “Bills and accounts payable and re- 
ceivable are treated as receipts and disbursements.” In 
both returns, bills and accounts payable and receiv- 
able, were treated as actual receipts and disbursements 
and were based on inventories taken at the beginning 
and end of the taxable year. The munitions tax de 
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ducted in the 1917 return first appeared on the books 
in 1917, 

The taxpayer contended that statutes and Treas- 
ury Regulations supplementary thereto in effect prior 
to the Act of 1916 authorized returns such as those 
made by it in 1916 and 1917, and the Section 13 (d) 
of the latter Act, merely giving an option not availed 
of here, did not alter their right to make the returns 
involved here. The Court rejected this, as being in 
substance the contention made in United States v. 
Anderson, and said that the facts shown justified the 
finding that the petitioner’s books were kept on an 
accrual basis. Mr. Justice STONE said: 


Section 12 (a) of the 1916 Act, like its prototypes in 
the earlier legislation, deals only with the deduction from 
gross income of amounts paid out or losses sustained. 
None of them, in terms, permitted the deduction of ac- 
counts payable or made any provision for the use of in- 
ventories in computing net income. Experience demon- 
strating that income derived from merchandising and 
manufacturing businesses could not be computed on the 
basis of receipts and disbursements alone, treasury regu- 
lations were promulgated requiring the use of inventories 
in proper cases, and permitting the deduction of accounts 
payable when accounts receivable were brought into the in- 
come account. 

But this action of the Department, born of necessity 
in order to arrive at the income of certain businesses, was 
neither a classification nor an irrevocable designation of 
items receivable and payable as cash receipts and disburse- 
ments. Although the regulations supplemented the pro- 
visions of the statute by providing for a different method 
of computing income, they did not alter the meaning of 
its words, or preclude acceptance of them at their face 
value when reenacted in a new legislative setting. Classi- 
fication took place when sec. 13 (d) was substituted for 
existing treasury regulations and broadly authorized re- 
turns under it by taxpayers “keeping accounts upon any 
basis other than that of actual receipts and disbursements,” 
a phrase which, in the light of the legislative history, 
plainly indicates that the returns contemplated by sec. 13 
(d) were to be dealt with as a separate class, distinct 
from those based on actual receipts and disbursements 
alone described by sec. 12 (a). 

By these sections the filing of a return under sec. 13 
(d), where the taxpayer is able to comply with its re- 
quirements, is optional if he is also able to prepare a re- 
turn on the basis of actual receipts and disbursements 
which reflects true income. But “notwithstanding the 
option given taxpayers, it is the purpose of the Act to 
require returns that clearly reflect taxable income.” . 
By sec. 13 (b) of the 1916 Act, which was new, the 
return in every case is required to state such data as are 
“appropriate and in the opinion of the commissioner neces- 
sary to determine the correctness of the net income re- 
turned and to carry out the provisions of this title.” It 
follows that the return must be filed on the accrual basis 
under sec. 13 (d), where true income cannot be arrived 
at on the basis of actual receipts and disbursements. . . 
Any other construction of sec. 12 (a) and 13 (d) would 
disregard the requirement of sec. 13 (b) and the dominat- 
ing purpose of the Act, by enabling the taxpayer to file 
a return which did not reflect true income. . . It was in 
recognition of this, and in compliance with sec. 13 (b), 
that Treasury Decision 2433, Jan. 8, 1917, provided with 
respect to returns made under sec. 12 (a) and 13 (d): 

“This ruling contemplates that the income and author- 
ized deductions shall be computed and accounted for on 
the same basis and that the same practice shall be con- 
sistently followed year after year.” 

This ruling antedated petitioner's 1916 and 1917 re- 
turns, and obviously gross income and deductions in its 
returns were not “accounted for on the same basis.” Its 
income for 1917 could not be ascertained by deducting 
from gross income, including receivables, some items of 
cost and expense, attributable to the production of 1917 
income, which accrued but were not paid in that year, and 
the munitions tax, which was paid in 1917, but which 
accrued and was attributable to the production of income 
ir 1916. 

Petitioner, relying on the declarations in its returns 
that they were made on the basis of actual receipts and 
disbursements, contends that for that reason they must be 
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deemed made under sec. 12 (a) and not under sec. 13 (d). 
But whether a return is made on the accrual basis, or on 
that of actual receipts and disbursements, is not deter- 
mined by the label which the taxpayer chooses to place 
upon it. The use of inventories, and the inclusion in the 
returns of accrual items of receipts and disbursements 
appearing on petitioner’s books, indicate the general and 
controlling character of the account . . . and support the 
finding of the trial court that books and returns were 
on the accrual basis. The record does not disclose that 
petitioner offered to make a return for 1917 on the basis 
of actual receipts and disbursements, or that it could have 
done so. It was, therefore, competent for the Commis- 
sioner to correct the return for 1917, to conform it to the 
system of accounting in fact adopted, by excluding from 
it the munitions tax which had accrued in 1916, whether 
appearing on the books for that year or not. 

Mr. Justice McReyNnotps and Mr. Justice 
SUTLER dissented. Mr. Justice SUTHERLAND stated 
that he had not agreed with the Anderson case, but 
felt bound to follow it since the majority of the Court 
adhered to it, and concurred here solely on that ground. 
Mr. Justice Roperts concurred in the view expressed 
by Mr. Justice SUTHERLAND. 

The case was argued by Mr. John T. Scott for 
the petitioner and by Mr. Claude R. Branch for the 
respondent. 

Interstate Commerce Commission—Division of 
Joint Rates 

In prescribing the divisions of joint freight rates among 
carriers, the Interstate Commerce Commission is required 
to give consideration to the factors enumerated in Section 
15 (b) of the Interstate Commerce Act, with reference to 
each carrier participating in the divisions, but may do so 
upon evidence which it reasonably deems typical of groups 
of carriers and of sufficient probative weight to justify the 
necessary order and findings in respect of each rate, with- 
out, under all circumstances, taking specific evidence as to 
each rate of every carrier. 

In giving consideration to the rates of return of groups 
of carriers participating in the divisions as required by the 
statute, it is not necessary that approximate similarity in the 
rates of return shall exist between the carriers in each 
group, but rather that there shall exist an estimated gen- 
eral mean of conditions affecting the carriers constituting 
each group. 

Beaumont, Sour Lake & Western Ry. Co. v. 
United States, Adv. Op. p. 41; Sup. Ct. Rep. Vol. 51, 
p. 1. 
This opinion, by Mr. Justice But er, disposed 
of two appeals from a decree of the district court, three 
judges sitting, which had sustained an order of the 
Interstate Commerce Commission prescribing divisions 
of freight rates between certain groups of carriers. 
One appeal was taken from the decree by carriers at- 
tacking the order, and the other by the Commission 
and the United States from an order of the court stay- 
ing enforcement of the rate order upon the posting of 
a bond by the appellants. But on appeal the decree 
and the order were both affirmed by the Supreme 
Court. 

The Commission’s order prescribed divisions of 
joint rates applicable to certain freight traffic moving 
via western lines from southwestern territory to eastern 
territory. The order was the result of an investiga- 
tion, made by the Commission on its own motion, and 
prescribed an adjustment of divisions favorable to the 
carriers in western trunk line territory. 

In its report of the case the Commission made, 
among others, the following findings: 

The divisions in effect were established about 35 
years ago, and conform to no logical or consistent 
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basis. Transportation conditions have changed ma- 
terially since most of the divisions were established, 
benefiting southwestern lines more than others, with a 
present trend in favor of the southwestern lines. As 
regards density of traffic, conditions are more favor- 
able in western trunk line territory, though condi- 
tions in such territory vary, being, in general, pro- 
gressively less favorable from east to west. The 
difference in conditions is reflected in the difference 
in rates in the two territories, but determination 
could not be made from the record as to what the 
average difference is, though it appeared to be 
greater than the difference in average transporta- 
tion conditions, particularly as regards rates in the 
two territories constructed upon somewhat differ- 
ent theories. The cost of operation, including a fair 
return on investment, probably does not average as 
much as 20% higher in southwestern territory than 
in the other group. On the whole, the financial 
condition of the western group is not as good as 
that of the southwestern group. 

The Commission’s report also states as follows: 

“The divisions here in issue are dealt with of record 
on a group basis. They are, in other words, the divisions 
‘in the aggregate’ north and south of the gateways named, 
and no question is raised with respect to the divisions of 
individual carriers. In our opinion the divisions in issue 
are not just, reasonable, and equitable. Many of them are 
unjust to complainants, and some of them are unjust to 
defendants. To cure their defects, they must be readjusted 
upon a consistent basis which will as nearly as practicable 
reflect, in the light of all the facts of record, the differing 
conditions in the two territories.” 

After the making of the report referred to and 
of a further report on rehearing, the order prescrib- 
ing the divisions complained of was issued. 

As to the joint rates in question, it directs that the 

“just, reasonable and equitable divisions in the aggregate 
north and south of said gateways” shall be made in ac- 
cordance with the findings and formulas above mentioned. 
Divisions made on the bases prescribed, while decreasing 
the western trunk lines’ shares on some shipments, will 
increase them on many more, and it is estimated that the 
order will operate to give those lines about $3,000,000 
annually, over and above what would be yielded to them 
under existing divisions. This is much less than one per 
cent of the total freight operating revenues of the south- 
western Carriers. 

The appellants attacked the order on the ground 
that the Commission is required to determine the di- 
visions of each carrier upon a consideration of its own 
needs and rights and is not authorized to make an 
order based on group conditions or on average ccn- 
ditions in the group. 

After stating the case and the point of attack on 
the order Mr. Justice BUTLER turned to provisions 
of the Interstate Commerce Act relating to the Com- 
mission’s power over the subject. Section 15 (6) pro- 
vides that whenever the Commission is of the opinion, 
after a hearing, that the divisions are unjust, unreason- 
able, inequitable or unduly preferential or prejudicial 
it may prescribe reasonable and equitable divisions. It 
also provides that, 

“In so prescribing and determining the divisions of 
joint rates, fares and charges, the Commission shall give 
due consideration, among other things, to the efficiency 
with which the carriers concerned are operated, the amount 
of revenue required to pay their respective operating ex- 
penses, taxes, and a fair return on their railway property 
held for and used in the service of transportation, and the 
importance to the public of the transportation services of 

such carriers; and also whether any particular participat- 
ing carrier is an originating, intermediate, or delivering 
line, and any other fact or circumstance which would 
ordinarily, without regard to the mileage haul, entitle one 





carrier to a greater or less proportion than another car- 
rier of the joint rate, fare or charge.” 

In this connection the Court pointed out that these 
requirements are to be considered having regard to the 
Commission’s duty to establish rates, under Section 
15a (2), “so that carriers as a whole in each of such 
rate groups or territories as the Commission may from 
time to time designate” will be able to earn as nearly 
as may be a fair return on the aggregate of their 
operating property under honest, efficient and eco- 
nomical management. 

The Commission by sec. 15 (6) is required to con- 
sider the condition of each carrier and to determine whether 
the division of each joint rate is unreasonable or other- 
wise repugnant to the specified standards and what division 
will for the future be just, reasonable and equitable. 
United States v. Abilene & So. Ry. Co., 265 U. S. 274, 
291. The Commission may not change an existing division 
unless it finds that division unjust or wunreasonable. 
Brimstone R. R. Co. v. United States, 276 U. S. 104, 115. 
Cf. Interstate Commerce Commission v. Louisville & 
Nashville R. R. 227 U. S. 88, 92. But it need not under 
all circumstances take specific evidence as to each rate 
of every carrier. When considering divisions of numerous 
joint rates applicable to traffic passing through gateways 
between different territories the Commission may make 
the required determinations and establish the bases for 
divisions between groups of carriers in the respective ter- 
ritories upon evidence which it reasonably may deem 
typical and to have sufficient probative weight to justify 
the necessary findings and the order in respect of each 
rate. That is to say, such typical evidence may sufficiently 
disclose the facts necessary to enable the Commission duly 
to consider the divisions of each joint rate to be month won 
by every carrier. New England Divisions Case, 261 U. S. 
184, 191, 196, 199, Brimstone R. R. Co. v. United States, 
supra, 116, 

Discussion as to the application of the statutory 
requirements here was concluded with the observation 
that the evidence was sufficient to show the facts speci- 
fied in section 15 (6) and that the mere fact that the 
carriers and divisions were dealt with on a group basis 
did not show a failure to consider each carrier and 
each rate, or to consider the facts specified in the 
statute. 

But the appellants urged also that the order was 
based upon a comparison of average conditions of 
widely dissimilar carriers in each group, so that the di- 
visions ordered are so unjust and arbitrary as to exceed 
the Commission’s power. In support of this the ap- 
pellants pointed to the record showing in each group 


carriers that earn little or no return, and others that earn 


relatively high returns, so that the prescribed divisions 
will operate in some cases to transfer substantial sums 
from weak carriers in southwestern territory to 
prosperous ones in western territory. Upon exam- 
ination of the record Mr. Justice Butler recognized 
the force of this contention and said that the order 
could not be sustained on the facts if approximate 
similarity between carriers in each group is essen- 
tial. But it was concluded that the statute does not 
require approximate similarity. 

“Average” as used in the report manifestly is not 
intended to refer to an arithmetical calculation, the 
quotient of a sum divided by the number of its terms. It 
is rather to be understood as an estimated general mean 
of the conditions of the several carriers constituting each 
group arrived at by the exercise of judgment upon the 
facts shown by the evidence. The reports satisfactorily 
show that the findings as to average group conditions 
taken as a whole are sustained by substantial and per- 
suasive evidence. But they do not deal with the important 
question whether, under the evidence and having regard 
to the wide dissimilarities between rates of return earned 
by individual carriers in each territory, the use of the 
average or group basis is justified and whether it will 
produce unreasonable divisions. The general statements 
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in the reports to the effect that the Commission in reach- 

ing its conclusions considered all the pertinent evidence 
add nothing to the prima facie presumption that generally 
attends determinations of the Commission. 

The learned Justice then stated the conclusions 
reached from an examination of the record in support 
of the district court’s decision that the order 
was valid. In this statement it was pointed 
out that while the Commission must consider 
the financial condition of the carriers it need 
not make that the only test; that it had not taken 
average rates of returns as the principal factor 
in making the divisions; that operating and other 
conditions had been shown and presumably considered 
in using group conditions; that there was no showing 
that the order will require service at less than cost; 
and that it is impossible to fix divisions yielding the 
same rate of profit to each carrier on every commodity. 
Attention was called also to the fact that the average 
cost of service was apparently given much weight and 
that for aught that appears carriers having little or no 
return on their total business may move the traffic in 
question at low costs and realize a profit on the latter. 
Moreover, recognition appeared to have been given to 
the fact that divisions based on mileage are the same 
as those based on relative costs, other things being 
equal. For the Commission found that the existing 





divisions gave southwestern lines over 30% more than 
their mileage prorate and the order leaves them sub- 
stantially more than would divisions on that basis. The 
trend of conditions favorable to the southwestern lines 
as well as the greater density making for lower costs in 
western territory seemed to have been taken into ac- 
count. 

A further contention made, that the order was 
confiscatory, was also rejected as without foundation 
in the record. 

The point taken by the Commission in its cross 
appeal that it was error to stay the order, was also re- 
jected by the Court. As to this Mr, Justice BUTLER 
stated that there was no abuse of discretion on the part 
of the district court, since the parties benefitting by 
the order were protected by bond, and unlike the situa- 
tion in Virginian Railway v. United States, postpone- 
ment of the effective date would inflict no loss on the 
public. 

The case was argued by Messrs. Frank H. Moore 
and Samuel W. Moore for appellants in No. 44 and 
appellees in No. 45, by Mr. Edward M. Reidy for the 
United States and the Interstate Commerce Commis- 
sions, and by Mr. Frank H. Towner for appellees in 
No. 44 and appellants in No. 45. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





an introduction by Judge Julian W. Mack. 1930. 

New York: Brentano’s. Pp. xvii, 362.—Law and 
the Modern Mind is the most provocative stimulus to 
thinking on fundamental legal problems that has ap- 
peared in the Anglo-American literature of jurispru- 
dence since Dean Pound’s Spirit of the Common Law. 
Mr. Frank, himself a practicing lawyer, has tackled 
these problems in a thoroughly practical way. The 
significance of precedent, the relation of opinions to 
decisions, the problem of rule and discretion, the 
nature of law, these and a dozen other foci of legal 
controversy are approached with a _ persuasive 
awareness of the factual context in which these 
problems assume real significance. A lively imag- 
ination, a remarkable facility for coining suggestive 
expressions, and a speaking acquaintance with the 
principal works of his contemporaries lend Mr. 
Frank’s volume a dash and sparkle rather shocking 
to one who associates jurisprudence with the sedate 
commentaries on Austin and Maine which appear 
in England about once a year. All this is not to sug- 
gest that Law and the Modern Mind can be swallowed 
and digested as it comes from the press. It must 
be washed and peeled, and there are unripe and 
over-ripe parts to cut out; it must be boiled and 


Re and the Modern Mind. By Jerome Frank, with 





mashed and seasoned with a good deal of salt be- 
fore it can safely be entrusted to a moderately sen- 
sitive legal stomach. 

Frank’s fundamental thesis is that the law is 
not and ought not to be certain and predictable and 
that those who think otherwise are simply infantile. 
Down through the ages, we are told, men have asso- 
ciated law with something eternal which persists 
through changes of circumstance and which some- 
how lies deeper in the nature of the universe than 
the ephemeral decisions of judges and juries in par- 
ticular cases. When counsel argue, they assume 
that there is an already existent rule of law which 
makes it the plain duty of the court to decide in 
their respective favors. The judge in writing his 
opinion will reaffirm one of these alleged duties to 
the past. Even legal philosophers who know that 
judges make law, e.g., Demogue, Pound, Wurzel, 
think it well to maintain this picture of the court 
finding pre-established law, lest judges lose a sense 
of responsibility and laymen a sense of security. So 
we go ahead and define law as something fixed and 
discoverable, whether it be the perfection of rea- 
son, or the dictates of God, or the voice of the 
Zeitgeist, or the command of the sovereign, or the 
rules that have been laid down by courts. Then we 
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cover up the uncertainties in our legal “system” by 
calling the work of juries a decision of facts, by refus- 
ing to look behind the distorted view of the facts 
which the judicial opinion generally presents, by 
putting our legal rules into terms that sound the 
same but mean quite different things in different 
cases, and by calling decisions that do not fit our 
wholly unofficial patterns wrong (as if this somehow 
made them vanish). How is it, asks Frank, that 
lawyers and jurists, a class distinguished for su- 
perior mentality, should believe or want to believe 
in this strange mythology? 

The answer to this question our author finds 
in the fact that all lawyers, jurists, and laymen 
were, before birth, rather more adequately provided 
for in the way of food and lodging than they have 
been since, that most of them after birth discov- 
ered fathers stronger and wiser than themselves, 
and that in later years a yearning for primeval 
security, comfort, and dependence brings about an 
emotional and irrational attitude towards the Law 
as a Father-Substitute, wise and powerful with 
superhuman wisdom and power, promising to those 
who submit to It security from the hazards of life. 
The thesis is, of course, Freudian, and its elabora- 
tion is definitely reminiscent of Krutch’s Modern 
Temper. Like the metaphysician who finds behind 
the passing flux of phenomena an eternal and har- 
monious realm of Platonic essences, like the ortho- 
dox religionist, the believer in legal certainty is a 
sort of glorified Mammy-singer yearning for a 
Kentucky home which no longer exists. 

In all this Mr. Frank has missed a large part of 
human wisdom. Granted that the actual certainty 
of the legal order has often been greatly overesti- 
mated, granted too that certainty is often purchased 
at the expense of “justice in the particular case,” 
granted as well that the human demand for se- 
curity has deep and sub-rational roots in childhood 
and possibly in pre-natal existence, it does not fol- 
low that this demand is undeserving of legal pro- 
tection. Uncertainty, as our author insists, is 
adventure, but adventure is hunger and thirst and 
heart-ache and death. Civilization rests upon a 
vast, intricate complex of expectations and prophecies, 
and only the predictable behavior of those bodies 
to which society has entrusted its collectivized 
physical force can put iron into that scaffolding of 
hopes and reliances. Even from the standpoint of 
“justice in the particular case,” uniformity of deci- 
sion is the only practical guarantee against the 
tyrannical exercise of prejudice which our author 
is quick to recognize as the outstanding defect of 
the jury but which is strangely missing from the 
picture he draws of judicial discretion freed from 
its bonds to the past. 

The questions which Mr. Frank has put to us 
are not as simple as the answers he has offered. 
Granted that much nonsense has been uttered in 
the name of legal logic, eternal principles, and 
“law apart from decisions,” there is, as our author 
frequently recognizes in the cool retrospection of 
a footnote, something beyond decisions, in terms of 
which we can criticize decisions. There is some- 
thing to which the judicial “hunch” should con- 
form; there are some patterns to which it does 
conform. 

A cavalier disdain for the compromises be- 
tween certainty and sensitiveness which have ap- 
pealed to legal philosophers like Pound and Cardozo 











lends a picturesque clarity to our author’s assaults 
upon “rules of law,” “legal scholasticism,” “judicial 
somnambulism,” and “Bealism.” But an insistence 
upon the omnipresence of uncertainty and the uni- 
versal value of discretion leaves Mr. Frank in a 
fort which he has ably demolished. It is ancient 
wisdom that only an absolutist can deny all absolutes. 
And he will certainly be wrong. 

New York City. Feirx S. CoHEN. 

Problems of the German-American Claims Com 
mission, by Wilhelm Kiesselbach. 1930. Washington: 
Carnegie Endowment for International Peace. This 
is not the least valuable of the many valuable books 
published by the Carnegie Endowment. 

Dr. Kiesselbach was the German commis- 
sioner on the Mixed Claims Commission at Wash- 
ington, following the Great War ; in 1927 he published 
at Mannheim the work of which this is a transla- 
tion,—a faultless translation, in which the some- 
what ponderous style of the original has been 
lightened. 

The author does not deal with decisions in 
particular cases; these will be found in the Gov- 
ernmental Mixed Claims Commission, published at 
Washington; he considers and discusses the prob- 
lems which called for solution and the methods of 
meeting them, making manifest the disappoint- 
ment of the German, met with conceptions of law 
and right wholly foreign to him. 

It is satisfactory to see that he pays tribute to 
the “upright spirit of the Umpire, Judge Parker, 
who was ever animated by a meticulous striving 
for impartiality.” 

It is quite impossible in a short review to do 
more than hint at the many important discussions 
and decisions given us; a few may be mentioned. 

The very important conclusion that there was 
no new law, no new legal basis, for the American 
claims made by the Treaty of Versailles or that of 
Berlin, was early arrived at; but the traditional 
method of determining! the claims severally without 
reference to each other was not followed ; and rarely 
was any witness or party heard by the Commission. 

The legal nature of the claims based upon a 
total national reparation was repudiated by the 
American government, who made the individual the 
person to be considered. This was, of course, 
carrying out the American idea of “government of 
the people, by the people, for the people,”—a mod- 
ern adaptation of the old Teutonic conception of 
the State existing for the individual, in contrast 
with that of Rome, that the individual exists for 
the State. The discussion on this matter is very 
interesting to the philosophical student of institutions. 

The extent of liability for death was determined 
differently from the English method of arriving at 
an average amount, which was claimed in every 
case. The actual damages for “mental suffering, as 
also for moral or spiritual prejudice as a result of 
losing the care of husband or parent, estimated in 
dollars and cents,” was wholly foreign to German 
ideas of law. The principle of what we call “Lord 
Campbell’s Act” did not appeal to the German; nor 
did the claims of life insurance companies for “pre 
mature deaths.” The marine insurance companies 
were a trouble, too. 

As to compensation for damage to property, 
the Germans contended that it was not right that 
the American charterer of the Norwegian vessel, 
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Vinland, sunk by German submarines, should be paid 
for the loss of his profits ; but, once more, the Amer- 
ican doctrine of private right, as distinguished from 
the claim of a nation, proved too much for them. 

Corporate claims were one of the cruces to be 
faced; and many more questions of equal interest 
and importance were dealt with. While no new 
law was pronounced, it is impossible not to recog- 
nize that the problems of this Commission and 
their solution must be of great value in all such 
proceedings in the future. We should, I think, 
thank the Carnegie Endowment for this addition 
to our available sources of international law. That 
the book is admirably printed on good paper, well- 
bound, with proof-reading well done, may be con- 
sidered a commonplace with those who are favored 
with the perusal of its publications. 

WILLIAM RENWICK RIDDELL. 
Osgoode Hall, Toronto. 


The Case Method of Studying Law, by Jacob 
Henry Landman. 1930. New York: G, A. Jen- 
nings Co. Pp. 108. This critique of the case method 
of studying law is a remarkable piece of reasoning 
on the old subject of discussion among American 
law teachers. Of course it cannot be dealt with ex- 
haustively in a short book review. I must limit 
myself to some descriptive remarks. When I wrote 
seventeen years ago on this problem in the Bulletin 
of the Carnegie Foundation for the Advancement 
of Teaching, I insisted that the Langdellian method 
of teaching law is not a “scientific” one in the sense 
in which this word is understood in America, 
namely, designating physical science alone. Mr. 
Landman yet complains of the case method as not 
being a sufficiently “scientific” method in this sense. 
This contrast shows the fundamental difference be- 
tween my own and the author’s general viewpoint. 
I still adhere to my opinion that the case method 
is just the truly scientific method for teaching 
American law because it corresponds fully with the 
nature of historic law as the object of a thoroughly 
scientific study. Phenomena of nature are studied 
scientifically by the methods of observation of na- 
tural facts, both those produced by organic life and 
by inorganic “matter.” Another method of study- 
ing nature is to experiment on those objects and 
ultimately formulate “laws” of physical life. We 
do all that by applying the experience of our senses 
as the basic element of our reasoning. Of course 
the preponderantly inductive method does not at all 
exclude application of the process of the deductive 
method too. The importance of mathematical oper- 
ations of the mind for the study of physics and 
astronomy shows that evidently. 

Law is not a part of nature in the physical 
sense. It is a social product, and as such it is a 


system of rules. To understand these rules fully 
it is necessary to study their application by lawyers 
in the courts of justice. By the study of cases, 


mastery of the principles of law is obtained in the 
best manner. The elaboration of those principles 
which connect single rules and put them in order 
is the real basis of what we call the science of 
law. In order to understand those principles pro- 
duced by most multifarious processes of centuries 
of national life, it is indispensable to grasp and to 
understand the history of those rules, and the prin- 
ciples they reveal. Law is an organic growth, and 


not at all a rationalized mechanism or machine con- 
structed by an intellectually superior power out- 
side of the historic, every-day life of the people. 
Whether it is judicial law laid down by judges try- 
ing and deciding single cases, or whether it is 
statutory law enacted by legislation, those rules 
always are liable to become “historic”; for life, in 
which they originate, continually flows, continually 
varies and produces new economic, social, indi- 
vidual phenomena, produces new necessities of 
human intercourse, changes, ideas and emotions in 
the psychology of single men, of social groups, and 
of the nation as a whole. In nations like the Amer- 
ican, where English common law forms the indes- 
tructible basis of national life, the latter finds ex- 
pression in the interminable series of reports of 
cases adjudicated in the courts of law. These 
reports are, as it were, the “living matter” from 
which the student of law has to learn both the sub- 
stance of law and the specific ways of legal thinking. 
He attains this result best by the so-called case 
method as it is systematically applied by the mod- 
ern academic law schools of American universities 
with the help of the case book. 

There is no doubt that case books can be ar- 
ranged in varying manners. It is clear that since 
Langdell’s first case book this specific branch of 
legal literature has undergone many changes. It is 
unavoidable, and at the same time very useful, that 
the individuality of the law teacher produces such 
changes, and it is clear that the spirit of reform 
should not be “tabooed” in the orbit of legal educa- 
tion, not in the least. 

Certainly criticisms can be raised against any 
case books being used, and certainly there are 
shortcomings to be found in them that should and 
could be redressed. But this does not tell against 
the integral pedagogical value of the case book as 
the great instrument of law-teaching in law schools. 
The problem of how to use lectures as an auxiliary 
method in teaching law is, in my opinion, well 
worth consideration by the modern American law 
teacher. I agree with the author in his opinion that 
both at the beginning and at the end of a three 
years’ course in legal education well-elaborated 
encyclopaedic lectures surveying the total body of 
law, or great branches of the same, would do much 
to enhance the pedagogical value of the case book 
in studying law. Such lectures would help students 
to see the systematic connection of the single 
branches or institutes of law. But the “problem 
method” offered by Mr. Landman as a substitute 
for the case method seems to me a truly unscientific 
way of teaching law. It rests on the erroneous 
compounding of the task of the law student with 
that of a practising lawyer or a writer on a legal 
problem or case. It seems to me that by such a 
method only a very superficial dealing with law 
problems could be attained, but never any true 
knowledge of law. Such a method would produce 
cheap journalism on law, instead of legal knowl- 
edge. 

Josern Repiicn. 

Harvard Law School. 


Tenure of Office Under the Constitution: A Study 
in Law and Public Policy, by James Hart. 1930. 
Baltimore: The Johns Hopkins Press, pp. ix, 384. 
This volume deals with an interesting and important 
subject. Discretionary powers are, and must continue 
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to be, vested in many federal officers and commis- 
sions, to be exercised free from control by the presi- 
dent. If, under the Myers case, the president has 
an unlimited power of removal, he may through the 
exercise or threatened exercise of such power con- 
trol the discretion vested in such officers, and there 
is much merit in the author’s view that the Myers 
case should not be construed to forbid congressional 
regulation of tenure of office and congressional limi- 
tations upon the power of removal in such cases. 

The volume under review would possess 
greater merit if it had limited itself to the subject 
it professes to discuss. This would have reduced 
it to much smaller compass. The volume is typical 
of a new style of academic writing. The author 
gathers from other fields a few new terms and 
makes a show of erudition by stating simple mat- 
ters in a manner difficult to understand. He violates 
the principle that anyone who has mastered his 
subject can and should present a technical problem 
simply and clearly enough for the layman to under- 
stand it. The author says that the permanent con- 
tribution of his work lies in the fact that “it illus- 
trates a point of view which is useful both in the 
attack upon a political problem, and in a critical 
analysis of the judicial process.” The reviewer 
trusts that the author’s method of treatment will 
have few imitators in the political and legal fields. 

The author places an undue burden upon the 
reader, who is notified at the outset that “The point 
of view herein represented cannot be appreciated by 
one who is not somewhat familiar with the ideas 
set forth in John Dewey’s “Essays in Experimental 
Logic” (p. 4). The reader must also have “some 
understanding of the science of symbolism” (p. 5), 
and must accept the “relativity of truth” (p. 5); 
and in addition must understand that “scientific 
‘truth’ is truth in the empirical sense (E-sense), 
logical and mathematical ‘truth’ is truth in the de- 
ductive sense (D-sense).” 


Chicago. WALTER F. Dopp. 


Shakespeare and His Legal Problems, by George 
W. Keeton, of Gray’s Inn, with a foreword by the Rt. 
Hon. Lord Darling. 1930. London: A. & C, Black. 
This is a pleasantly written book by a competent 
authority, and, as Lord Darling says in his Fore- 
word, it is to be commended “to all who may incline 
to learn something of the law as Shakespeare knew 
it and are curious regarding the use he made of 
legal procedure in his plays.” 

Beginning with the illegitimacy of Falconbridge, 
he points out the original very extended jurisdiction of 
the Magnum Concilium, that of the Curia Regis, and 
the force of the none-too-elegant remark of Judge 
Richill in 7 H.4. 

That Shylock v. Antonio contains bad law, we 
all knew; but “to Elizabethans the trial scene must 
have been a very real thing, and, if we find the pro- 
cedure a little stilted, we must not blame Shakes- 
peare.” 

Passing over the trial of Buckingham in Henry 
VIII, we come to the absurd but interesting Shallow, 
J. P., who may or may not be Sir Thomas Lucy,—for 
more than Lucys had “louses” on their coats of arms; 
to the delightful Dogberry, and Seacoal, who could 
actually read and write,—but then that was a gift that 
“comes by nature”—and to the gravediggers in Hamlet. 


Here, curiously enough, the author fails to refer to the 
famous Hales v. Petit, 2 & 3 Elizabeth, Plowden, 253. 

In the chapter /nternational Law in Shakespeare, 
we are reminded that vixere fortes ante Agamemnona, 
and Gentilis preceded Grotius in treating of inter- 
national law. 

Master Caper and Master Rash in a Viennese 
prison for debt remind us of the common law way 
of getting a debt paid, that is, to imprison the debtor 
so that he can not make any money to pay it with. 

The many disquisitions as to title to the Crown 
are of nothing but antiquarian interest, since even 
in England the King, though he is forced to call 
himself “King by the Grace of God,” quite recog- 
nizes that he is King by grace of an Act of Parlia- 
ment, and the authority which gave can take away. 
In Shakespeare’s time, the King honestly thought 
he was King by the Grace of God; and acted the 
Ruler accordingly. One almost shudders when he 
thinks of what Queen Elizabeth or her much-mar- 
ried father would think of the modern conception 
of the Kingship. 

The painful story of Hermione in The Winter’s 
Tale, we may pass over, and come to the refreshing 
story of Lord Chief Justice Gascoigne and Prince Hal 
This is, of course, taken from Hall’s Chronicle, and 
may be true; quien sabe? 

In the chapter on Richard I] and the Trial of the 
Earl of Essex, we are reminded that Richard II was 
the last King of England whose title to the Crown 
rested solely on descent, alias, in the usual language, 
“By the Grace of God.” 

Trial by Battel, which was not abolished in 
law, though obsolete in practice, until the last. cen- 
tury—it never made its appearance in Canada, nor, 
so far as I can find, elsewhere on this Continent— 
was well known in the times in which Shakespeare 
lived. 

Was Henry Garnet, the Jesuit Superior, the 
“Equivocator,” who “could swear in both the scales 
against either side, who committed treason enough 
for God’s sake, yet could equivocate to heaven,” as 
the Porter says in Macbeth? and how does the trial 
of the Duchess of Gloucester for witchcraft in 
Henry VI differ from that of the humble folk in 
Salem, Massachusetts? 

The Dworce of Queen Katharine, Henry V’s 
Claim to the French Throne and The Death of Hum- 
phrey, Duke of Gloucesier, are the subjects of the last 
chapters, completing a delightful, amusing and _ in- 
structive volume, which no one interested in the 
English Common Law and Shakespeare can afford to 
leave unread. 

Osgoode Hall, Toronto WiLLtiaAM Renwick RIDDELL. 


Automobile Insurance, by Charles A. Sunderlin. 
1929. Albany: Mathew Bender & Co. Pp. xxii, 
614. About the best thing! that can be said for this 
book is that it furnishes easy access to the cases in- 
volving various types of automobile insurance law. 
It covers all types of insurance which in any way 
involves automobiles, such as fire, theft, collision, 
liability, conversion, and transportation. Although 
the main classification of the material in the book 
is reasonable enough, there seems to be no sys- 
tematic or logical arrangement of the sub-topics or 
sections. For example, under the chapter “Waiver 
and Estoppel” there is a section entitled “Jury” 
containing only this sentence; “Whether insurer 
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made inquiry concerning condition of title to in- 
sured automobile on collision, policy is a question 
for the jury.” Many of the sections contain but 
one short sentence and cite but one case, the author 
apparently being unable to assemble groups of 
cases upon the basis of principles involved. Too 
often each case is a law unto itself. Nowhere in 
the book is there any attempt at analysis or a dis- 
cussion of principle. There is simply a repetition 
of the language of the cases without any effort to 
reconcile glaring inconsistencies between them or 
to work out any theory which might make the 
cases understandable. Little can be said in com- 
mendation of the author’s style. In most of the 
sentences throughout the book, articles are omitted. 
The sentence quoted above is a fair sample. But 
the patience of the reviewer reaches the breaking 
point when he finds approximate used again and 
again for proximate and that even when the author 
quotes from a case using “proximate” be transmog- 
rifies it into “approximate.” (P. 356.) 
Georce W. GoBLe, 

College of Law, University of Illinois. 


Law in the Making, by Carleton Kemp Allen. 
Second ed., 1930. Oxford: Clarendon Press. Pp. 
xxvii, 393.—This book is a considerable revision of 
a useful and important volume on the processes of 
law making, which first took form as a series of 
lectures in 1926, appeared in book form in 1927, 
and now in less than three years reaches a second 
edition. The work was extensively reviewed in the 
more academic law periodicals when it first issued. 
It deserves another notice now, for it has entered 
the shelves of few American lawyers. The author 
is Professor of Jurisprudence at Oxford. He has 
now assembled between two covers more historical 
observations on the ways and means through which 
a legal system is developed and remodeled than any 
single English author since Maine. The American 
lawyer who has read a little in legal theory and 
history and is not wholly at sea among present- 
day English institutions and Roman law will find 
here much to think about, something to apply to 
his daily work and many pages of pleasant reading. 

The writer sets about to examine the curiously 
baffling problem of how people like the English 
build and gradually reconstruct that mass of insti- 
tutions such as courts and bars, intellectual dogmas 
like contracts and corporations, attitudes and preju- 
dices such as equitable maxims and legal prec- 
edents, which we call a system of law. To aid us, 
he assembles a museum of observations from Eng- 
lish and classic Roman law, and a few from 
modern Continental, East Indian and other fields. 
He divides his discussion of what he calls the 
sources of law, in the sense of raw and finished 
building materials, into five departments. First, 
under “Sovereignty,” he reviews with an easy touch 
the age-long battle of great theorists and political 
crusaders about the Stste, what it is and what it 
does in making and enforcing law. His lance is 
laid particularly against Austin’s now battered pro- 
nouncement that law is all reducible to the com- 
mand of the sovereign. Perhaps that battle still 
needs refighting. He digests understandingly some 
of the Continental jurists of yesterday and today 
who, under acute domestic experiences, have seen 
most of the old ideas of the necessary unity of 
sovereignty and of state dominance fade in the sun- 









light of reality. Even in America we are beginning 
to realize, under the exhibition of powerful political 
groups, administrative agencies and _ ineffective 
legislation, that law cannot be understood as the 
expression of the state depicted simply as a sort 
of omnipotent social giant. While Professor Allen 
has explored much of the troubled writing into 
which this conviction has carried the radical jurists, 
he cannot quite cast out the old precious rubrics 
of Anglo-American legal thought. His next topic 
is “Custom” as a source of law. Under this head, 
he discusses the eftect of societal structure, folk- 
ways, mores, as well as particular merchant habits 
and feudal forms of living,—indeed the whole social 
background of law, and how these norms are con- 
verted (he says “interpreted”) into legal materials 
by judges. Under the title “Precedent” as a source 
of law, the author makes the most original contri- 
bution of the book. Here as a lawyer he is thor- 
oughly at home and his review of the way in which 
legal writings and decisions have been treated as 
authority in Roman and English law is broader 
than anything known to this reader. Under 
“Equity” as a law-contributing device, he sketches 
the history of this curiously human way of temper- 
ing a strict legal system with injections of a 
vaguer sense of justice. Its clumsiness oppresses 
him. He does not much explore the searching 
question of why mankind finds so much usefulness 
in so irrational a device. Under “Legislation,” the 
author treats of constitutional, statutory and ad- 
ministrative law-making, pointing out particularly 
that the part of legislation is typically that of a 
minor and rapid modifier in private and even crim- 
inal law, that the development of administrative 
bodies with delegated powers has some new results 
on theory, and that the judge, as an applier, is the 
major influence in our law. 

It is easy to quarrel with any book of this sort. 
It may be pointed out that while the author has 
toured the battlefields of the Continental writers 
who are skirmishing with psychology and the sci- 
ence of society he has brought little away. Prob- 
ably there is little yet to bring except the impres- 
sion of destruction. This the legal mind shrinks 
from, and surely caution is wise. There are, how- 
ever, ideas fermenting in Germany, France and 
other countries which may some day destroy our 
Anglo-American halcyon world of Blackstone, 
Austin and Maine, and, as these ideas are entering 
America through the doorways of politics and so- 
cial philosophy, we need more understandable writ- 
ing about them on the law side. It may be sug- 
gested that the book huddles too much diverse 
material under the old Blackstone term of “Cus- 
tom,” and fails to distinguish between the whole 
organization of society which is the host of our 
parasite of law, and those petty rules of manor or 
merchant which are contributors of detail. Again 
the pages given to an effort to interpret the function 
of the judge as a law-maker are not quite satisfac- 
tory, although the writer has struggled long and 
intelligently. It can be pointed out that the author 
writes in the school of historical jurisprudence, and 
that there are new schools up and about. It may 
be he ignores too much the influence of political and 
moral beliefs on law such as Dean Pound expounds. 
When all is said and done, this book is an appre- 
ciable contribution to the English literature of the 
subject of legal evolution. Every lawyer meets the 
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process daily in the field, but on it only a few pause 
to speculate or generalize. Finally the book’s style 
is sprightly and sparkling, written in a much more 
readable manner than such sober stuff usually in- 
spires. This reviewer, although a modest rambler 
in legal theory, has never been sure how much gen- 
eral jurisprudence really contributed to the ad- 


ministration of law, but there are signs that the 
American lawyer is at last opening its little known 
and almost forbidden pages, and, if so, this book 
deserves some winter evenings. It is a great topic 
and here is a rich book, right or wrong. 
James GRAFTON ROGERS. 
Boulder, Colorado. 
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University of Pennsylvania Law Review, December ( Phil- 
adelphia)—Principles Governing the Licensing of Broadcasting 
Stations, by Louis G. Caldwell; The Validity of Void Divorces, 
by Fowler Vincent Harper; Differing Federal and State In- 
terpretations of the Transfer Inheritance Tax Applied to Trusts 
Inter Vivos, by Louis Barcroft Runk. 

Washington Law Review November (Seattle)—A Mod- 
ern Titan, by Dr. Stephen B. L. Penrose; President's Ad 
dress, by Edward W. Allen. 

United States Law Review, December (New York City)— 
The Case System: A Criticism, by Robert E. Ireton; Restraints 
on Alienation and the Rule Against Perpetuities, by Walter 
H. Anderson. 

Texas Law Review, December (Austin, Tex.)—The Gen- 
eral Issue in Texas, by Robert W. Stayton; Conflict of Laws 
—Torts—Texas Decisions, by George Wilfred Stumberg. 

Oregon Law Review, December (Eugene, Ore.)—The Pub- 
lic and the Bar, by E. O. Immel; Ils Our Judicial System Re- 
sponsible for Our Crime Condition? by Alfred E. Clark; The 
Lawyer in Congress, by Frederick Steiwer; The Problems 
and Activities of the California State Bar, by Joe G. Sweet; 
Some Phases of the Work of the American "Bar Association, by 
James F. Ailshie. 

North Carolina Law Review, December (Chapel Hill, 
N. C.)—Four Suggested Improvements in the North Carolina 
Legislative Process, by M. T. Van Hecke; Proposals for 
Legislation in North Carolina; Codification of Criminal Pro- 
cedure in North Carolina, by Albert Coates. 

Marquette Law Review, December (Milwaukee, Wis.)— 
The Doctrine of Reasonableness in the Police Power, by Sam- 
uel M. Soref; Should Wisconsin Adopt Compulsory Automo- 
bile Insurance? by Joseph A. Padway; A Short Excursion 
into the Field of Conflict of Laws in Wisconsin, by Clifton 
Williams. 

Michigan Law Review, December (Ann Arbor, Mich.)— 
Claims Against the Creditor as Defenses to the Surety, by 
H. W. Arant; Cooperative Associations and the Public, by 
John Hanna; The Supreme Court’s Construction of the Self- 
Incrimination Clause, Part II, by Edward S. Corwin. 

Rocky Mountain Law Review, November (Boulder, Colo.) 
—The Swing-Johnson Bill and the Supreme Court, by Russell 
Denison Niles, Jurisdiction for the Purpose of Inheritance 
Taxes with Special Reference to Montana, by David R. Mason; 
Constitutional Regulation of Legislative Procedure in Colorado, 
by Thomas P. Fry 

Canadian Bar Review, December (Toronto)—Is the Cana- 
dian Legislation on Trade Marks Ultra Vires? by W. P. M 
eR Anomalies in the Law of Wagering Contracts, by 

ee Implied Agency of the Wife for Necessaries, by 
€ % W right ; Law and Practice, by the Rt. Hon. Lord 
Tomlin. 

Southern California Law Review, December (Los Ange- 
les, Cal.)—Confessions and Methods Employed in Securing 
Them, by Bates Booth; Administrative Problems in the Legal 
Aid Clinic, by John S. Bradway; Land Burdens in California 
—Easements, by W illiam Edward Burby. 

Virginia Law Review, December (University, Va.)— 
Liquidated Damages, by Charles T. McCormick; Jurisdiction 
of Foreign Corporations in Personam, by Jay Leo Rothschild ; 
Tendencies in the Taxation of Intangibles, by Charles L. B. 
Lowndes 
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Anti-injunction Legislation 
January 8th. 
N December 16, 1930, Representative La- 
Guardia introduced H. R. 15266, defining 
combinations and conspiracies in trade and 
labor disputes and prohibiting the issuance of in- 
junctions therein. This bill, which was referred to 
the House Judiciary Committee, is substantially 
the same as the so-called Shipstead anti-injunction 
bill, S. 2497, which is now on the Senate Calendar, 
having been adversely reported by the Committee. 

On December 23, 1930, Senator Couzens, 
Chairman of the Senate Committee on Interstate 
Commerce, stated that he plans to call the Com- 
mittee together soon after January 5th to consider 
resubmitting to the Senate the Parker Bill (H. R. 
10288) for Federal regulation of Interstate com- 
merce by passenger buses. The bill was recom- 
mitted to the Committee December 4th, opposition 
having been made to the method of requiring 
certificates of public convenience and necessity. 
Senator Couzens said it is probable that the Com- 
mittee will simplify the bill in order to obtain 
action by the Senate. 

Action by Congress on the bill (H. R. 12549) 
providing for a general revision of the copy right 
laws will in all probability be taken, it was stated 
orally by Speaker Longworth on December 22nd. 
The bill is the unfinished business on the House 
Calendar. 

On December 4, 1930, Senator King introduced 
Senate Resolution 354, authorizing an investigation 
to determine the desirability or necessity of 
strengthening or modifying the anti-trust laws. 
On December 8th, Senator McKellar introduced a 
similar resolution S. Res. 358, providing for an in- 





vestigaton of the operation and enforcement of the 
antitrust laws, and the question of their modifica- 
tion. Both of these measures were, on December 
1Sth, referred to a subcommittee of the Senate Ju- 
diciary Committee, composed of Messrs. King, 
Robinson and Hastings. 

On December 17, 1930, Senator Schall intro- 
duced S. 5412 to amend section 33 of the Judicial 
Code, as amended, with respect to the removal of 
actions against receivers of the courts of the United 
States. The bill, which was referred to the Senate 
Judiciary Committee, reads as follows: 

“That section 33 of the Judicial Code, as 
amended, is amended by adding at the end thereof 
the following: ‘Notwithstanding the provisions of 
this section or of any other law, no such suit or 
prosecution against any receiver appointed by a 
court of the United States shall be removed to any 
district court solely on the ground that he is an 
officer of such a court.’ 

“Sec. 2. The provisions of this Act shall not 
affect any suit or prosecution removed to a district 
court prior to its passage.” 


Bill Providing for Payment of Interest by United 
States 


On December 19, 1930, Senator Copeland in- 
troduced S. 5459 to amend section 177 of the Ju- 
dicial Code. The bill, which was referred to the Senate 
Judiciary Committee, reads as follows: 

“That in an action against the United States 
to recover a liquidated debt a judgment for the 
claimant shall include interest at 6 per centum from 
the time the debt was due and payable, and in all 
other judgments against the United States the 
court shall include interest at the same rate as an 
element in the damage awarded if necessary fully 
to compensate the claimant. All judgments against 
the United States shall bear interest at the rate of 
4 per centum from the date of such judgment until 
payment of the same.” 


Bill to Provide for Plant and Cereal Patents 


On December 18, 1930, Representative Carter 
of California introduced H. R. 15423, to provide for 
plant and cereal patents. This bill would amend 
the patent laws to provide a patent for one who 
has invented or discovered and asexually repro- 
duced any distinct and new variety of plant or 
cereal, other than a tuber-propagated plant. No 
such plant or cereal which has been introduced to 
the public prior to the approval of the bill would 
be subject to patent. The bill was referred to the 
House Committee on Patents. 


Measures Approved by the President 


The bill (H. R. 10341) to amend section 335 of 
the criminal code, by defining petty offenses, was 
approved by the President December 16, 1930, 
Public No. 548, 7lst Congress. The text of this 
measure was printed in the January issue of the 
JouRNAL, page 28. 

On December 16, 1930, the President approved 
the act to repeal obsolete statutes, and to improve 
the United States Code (H. R. 10198). The law, 
whith is Public No. 547, 7lst Congress, reads as 
follows: 

“Be it enacted That the following ob- 
solete sections and parts of sections of the Revised 
Statutes and Statutes at Large are hereby repealed: 








118 AMERICAN Bar ASSOCIATION JOURNAL 








Statutes (Stat. or R. S.) U. S. Cope Reorganization of American Bar 
Se re ey ere ere eee Liane seg eeRes eames Title 5, sec. 26 Association 
La ae ee rae ome eae PPP fe ee 4 ; 
12 Stat. 505, sec. 6, Act of July 2, 1862, c. 130...... Title 7, sec. 306 It is thought by some that, if 
Se A ee er eer errr rk: oa the annual business meetings 
S. 124: MIDS deiscira dann 84 les ees Title sec. { ¢ : 
R. 5. 1 43, first sentence na , see eeeeeee Title 10, sec. 941 were made up of representatives 
39 Stat. 308, fifth complete paragraph, Act of July ° . 
ee ree uibdanleakihe Gennes Title 16, sec, 42 from the various bar organiza 
34 Stat. 832, sec. 3, Resolution of June 11, 1906, No. tions of the country, it would 
ef Rae sees AP a Noha od Sit pet ones a ial Pitle 16, sec. 50 enable the representatives from 
39 Stat. 308, third complete paragraph, Act of July 7 ae oniietamae a pate 
6 ee , oad ve ...- litle 16, sec. 56 different organization: and state ; 
40 Stat. 152, fifth paragraph, Act of June 12, 1917, to conter together over proposed 
Cie cat baeness Asa sGr dasa sin a te a . Title 16, sec. 106 legislative issues before the asso- 
40 wat. 152, seventh paragraph, Act of June 12, pier ; ‘. ciation and to engage in repre- 
a a i is a ee ee ee ; = rae . agg ot 
40 Stat. 152, twelfth paragraph, Act of June 12, 1917, sentative disc SSSIOS : rather than 
Se Sa eee Tee rrr errr eer er ueautaes Title 16, sec. 135 mass discussion, which is neces- 
32 Stat. 765, secs. 3 and 4, Act of January y 1903, sary now if any discussion takes 
c. 63 a a a ee as ee ae eee eee litle 16, secs, 143, 144 place at all at an annual session. 
36 Stat. 1421, second sentence of seventh complete . ; al : “Seger 
paragraph, Act of March 4, 1911, c. 285.......... Title 16, sec. 180 In this way each state bar asso- 
ee nln hint touiesenewtiionmineaeats cones Title 16, sec. 597 ciation would be entitled to rep- 
20 Stat. 470-471, secs. 1 and 2, Act. of March 3, 1879, resentatives in proportion to the 
ee DETTE LEO Cee eRe Ree Title 16, secs. 598, 599 i | 
. ’ . » ov . s ~>mbers w were 
28 Stat. 814, Act of March 2, 1895, c. 182........... litle 16, sec. 600 number of its — ny ho ; ‘ 
IN iin di diana cn gather ata aide wa.addd a wee 0k Title 25, sec. 38 also members of the American 
35 + ig 71, a ero paragraph, except the sec- Bar association. It would then 
ond proviso, Act of April 30, 1908, c. 153......... Title 25, sec. 94 . wanrecentative , 
35 Stat. 73, third proviso, Act of April 30, 1908, be . truly Fepresentative body. 
eR er eso trate a bale ducxaSibaig bale dieaie ecm Title 25, sec. 103 Under the present system from 
| on Act of August 24, 1912, c. 367......... i 30, secs. 111-113 seventy-five to ninety per cent of 
FE Ns as earn oh Wie: ee hi Gidea lara DID syne A bo a a Ri se Title 31, sec. 208 1 . a0 a aad , 
24 Stat. 402, sec. 3, Act of February 12, 1887, as the members present at an annual 
amended by 34 Stat. 450, sec. 3, Act of June 22, meeting come from the immedi- 
_ 1906, . 3515.......--0 00. scbetiencern ees eobasinnsd Title 32, sec. 32 ate locality where the meeting is 
30 Stat. 1007, sec. 11, Act of March 3, 1899, c. 413.. Title 34, sec. 391 being hel 1 F — le. a meet- 
34 Stat. 554, second complete paragraph, Act of June USING ap _ = one ‘ po = 
BE, 2008, ©. BOOS... 6. ccceeccecesess ch thdeabe eed enis Title 34, sec. 392 ing held in California will have 
35 Stat. 753, last paragraph, Act of March 3, gw but few members present from 
a  hOieh a6 056650460005 000995404060 40004405 8009 itle 34, sec. 393 oe ome —otne 
33 Stat. 349, last paragraph, Act of April 27, 1904, the southern and eastern states, 
“_ eee sUeansavedsatWeelahalassapsveuaneiea Title 34, sec. 682 except from large centers like 
34 Stat. 554, third complete paragraph, Act of June New York, Philadelphia, Chicago 
TE Ne cceng.2s wie CAmarremced oakue cud Title 34, sec. 683 . . . “1g 
SI oe ek ers eK Be ee aA ee Title 43. sec. 19 and St. Louis, which will send a 
R, FS. BW. cccvccesecscceees seenagite ined depteedes Title 43, sec. 20 fairly representative number. On 
R. S. 461, as amended by 25 Stat. 76, Act of April 2, the other hand, a meeting held in 
1888, c. 54, and 35 Stat. 469, sec. 15, Act of May 29, ae A ; ° 
1908, c. 220; 25 Stat. 557, Act of October 12, 1888 Chicago is entirely dominated by 
Be WUD cvtis cscs cscdess eouechinsdecbegiurdsnthidds Title 43, sec, 21 lawyers from Chicago and the 
— 99° » ‘ eee . ms os oi 
3 > oes asen SUS SOS TRE ESSA CSeRERVGe NS «eee san ae 43, sec. 61 nearby cities and communities. 
poe ss st etseceeres igi tends ten edneees ..+. litle 43, sec. 62 : 4 
ae Title 43, sec. 63 If, on the other hand, the meet- 
31 Stat. 270, sec. 3, except the proviso, Act of June ings were organized on the repre- 
ee a Sh phe weg aie Title 43, sec. 181 at : mit ™ 
: , : +e dl 3, Sec. sentativ xylan, California would 
34 Stat. 1248, Act of March 2, 1907, c. 2568........ Title 43, sec. 262 entat ol. ; - : 
40 Stat. 675, thirteenth complete paragraph, Act of have just as many votes at a Chi- 
ERS Mb BOON ok. when canes nin bee dd50 4088 Title 43, sec. 380 cago meeting as it would have in 
290 $e ¢ ‘ cer z > 2 . , e ~ . ~ . 
32 Stat. 389, sec, 5, third sentence, Act of June 17, San Francisco or Los Angeles 
RRP Perry fy wees Litle 43, sec. 476 “pas . 
=. 2 ae RIGS SO I Rete ce See 3 Title 43. sec. 672 and Illinois would have no more 
noe bee cbieek een tveeue ee a wee, OT votes in Chicago than it would 
| R. S. 2364 EES Ten oe ee : ae erat elton .. Title 43, sec. 683 | have in Seattle or Denver. This 
is 2, | RS e e e e ee ee eee litle 43, sec. 684 tthod could very easily 1 : 
d R. S. 2359 Title 43) sec. 685 method could very easily be iIn- 
é » S, BBEO...cesceecceres pesteewaebesetinnseds ea 3, sec. - : z ; 
4 19 Stat. 221, sec. 2, Act of January 12, 1877, c. 18... Title 43, sec. 686 voked for the purposes of debate, 
+ S. Re ares entani ndepecumbeds Title 43, sec. 687 | discussion and voting upon meas- 
b a ec a Eg a ot | Title 43, sec. 754 - am —— “ = 
“sli , settee ee eees » SCC. 7 | ures and issues, and, at the same 
3 R. S. 2399, as amended by 26 Stat. 650, Act of Octo- | ae Ta roul , -eclud ; 
ber 1, 1890, c, 1262, 28 Stat. 285, Act. of August 15, | Se, er Bes Pepeat aay 
1894, c. 288, and 32 Stat. 120, Act of April 26, 1902, member of the bar from any part 
A caer ae eesti RES, REPO: Title 43, sec. 755 of the country attending the 
Paes 6G ewe ice neds eee ee eee UC setings i ee » discnus- 
a ae | "ia tie oon ae on oan meetings and hearing the discus 
he” See Are 5 PR OR EM .... Title 43, sec. 765 sions and appearing before the 
ee aes se edeehdavtiasaaseneanaon Title 43, sec. 767 | committees. It is my personal 
- = gag aes eta we teeeseeeeseceeeeens : < 43, sec. 771 | belief that the association will 
37 Stat. 687, Act of February 27, 1913, c. 85........ Ti 3, sec ; ‘ 
R. S. 4205 sande : ht Title - ae — eventually have to come to some 
i ted oder sede 6 ek aOs 2 ebb 6dacbebSbenws wake , sec. 99 H ¢ . " 
34 Stat. 1162, both provisos, Act of March 2, 1907 kind of a working basis on the 
a Career ais nia he tuk ch kxkn Baca en cas Title 48, sec. 4 representative system.’—From ad- 


dress by James F. Ailshie before 
Oregon State Bar Association. 


36 Stat. 248, thirteenth paragraph, Act of March 23, 
(Continued on Page 130) 
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volution of the Race Must Be Given a Chance to Work Through Lawful and Orderly 

Processes in Accordance With Anglo-Saxon Genius—Social Tendency of the Courts ; 

Is Natural Development of Spirit of the Common Law — Record of United 
States Supreme Court One of Marvelous Advancement in This Respect 













By ROBERT 


Member of New Philadelphia, Ohio, Bar 


URING the previous session of Congress the 
press dispatches from Washington carried 
frequent criticisms of our courts for the “so- 

ial trend” of our modern jurisprudence. In the 
lebate over the nomination of Chief Justice Hughes 
many senators were quite outspoken against the 
tendency of our courts, particularly the Supreme 
Court, to determine legal causes by social and eco- 
nomic considerations. Senator Glass of Virginia 
stated briefly the criticism which was implied, if 
not expressed, in the remarks of nearly all the sen- 
ators who opposed the appointment of Justice 
Hughes: “The Supreme Court in recent years has 
gone far afield from its original function and has 
constituted itself a court in economics and in the 
letermination of social questions rather than in the 
nterpretation of statutes passed with reference to 
the Constitution itself.” 

This tendency of our courts has been noted 
not only by our senators but by the country gen- 
erally. It could hardly escape the attention of any 
one who studies the trend of the times. The Wall 
Street Journal said recently, “The Supreme Court 
is not only an institution for the settling of legal 
disputes, but also of social and economic problems.” 

The adverse criticism of this social tendency, 
like all criticism of our courts, is likely to have a 
very pleasing sound to the popular ear, and is, 
therefore, likely to be given unwarranted credence. 
But such criticism is strangely out of harmony with 
the views not only of our greatest jurists, but of 
our teachers of jurisprudence and social philos- 
ophers. Justice Holmes, Justice Cardozo, Dean 
Pound and many other leaders in legal thought 
have furthered the movement. Dean Pound, in 
order to present the matter in terms more pleasing 
to the modern mind says, “Let us think of the 
problem of the end of law in terms of a great task 
or great series of tasks of social engineering.” And 
the writings of the ablest members of our legal 
faculties are in general accord and unite in point- 
ing out—to use the words of Howard Lee McBain 
in “Whither Mankind”—“the increasing need in 
the modern world for so-called sociological juris- 
prudence.” 

Now such divergence of senatorial and juristic 
opinion naturally raises some questions. What is 
this social influence at work in our courts? Does 
the “socialization of the law” constitute a new or 
strange jural process? Or is it a natural develop- 
ment in the evolution of our legal system? Is it 
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contrary to the Constitution? Is it in harmony 
with the spirit of our Common Law? 

It is generally conceded that the prime pur- 
pase of law is to preserve the peace. “In its be- 
ginning law is no more than a body of rules by 
which controversies are adjusted peaceably.” 
(Pound.) And that remains its essential purpose 
throughout its history. But it is quite apparent 
that the principles and administration of law re- 
quired by feudal times would be very different from 
those required by modern times. And the legal 
problems which confronted a sparsely-settled, agri- 
cultural country of pioneers, would naturally be 
very different from the problems of modern, indus- 
trial, urban America. When each home and each 
estate was a separate and independent unit of so- 
ciety with its own lights, its own water, its own 
transportation, a legal system which protected pri- 
vate person and private property was sufficient. 
But when society became congested and its life was 
dependent upon common lighting systems, com- 
mon water and transportation systems, then the 
law had to provide for the regulation of such pub- 
lic utilities. And prior to the time of the great 
aggregations of capital for industrial development, 
labor unions were unknown because collective bar- 
gaining was unnecessary. And in that day it was 
a criminal offense to interfere with a man’s em- 
ployees or for workmen to combine for higher 
wages or better working conditions. But with the 
advent of the great capitalistic corporations and 
associations of employers, thé law, in order “to 
maintain the balance between conflicting interests,” 
had to recognize labor unions, encourage collective 
bargaining and permit peaceful picketing. The 
lengthening chapters of social legislation since the 
civil war have moreover gradually broadened the 
field of our courts’ activities. Pure food laws, 
minimum wage laws, and laws providing for poor 
debtors’ exemptions, industrial insurance, old age } 
pensions, regulation of the use of the air for travel 
and broadcasting, conservation of natural and so- 
cial resources—all such enactments have greatly : 
enlarged the sphere of the law and increased its 
social influence. And not only do such legislative 
enactments raise economic problems for our courts, 
but the philosophy of life and the trend of thought 
which brought them into being must necessarily be 
reflected in the social consciousness of lawyers and 
judges who are engaged in the interpretation and 
enforcement of law. And so we come to think, 


— 


DEM A TID Og se te pT A 


ye 


7 


ae 





119 





































































ST ELEY Tt Eby: 


120 AMERICAN Bar ASSOCIATION JOURNAL 








with Justice Cardozo, that “The final cause of law 
is the welfare of society.” 

A few instances will show this social influence 
at work in our courts. First let us take the case 
of the “spite fence.” The courts of the nineteenth 
century, being concerned principally for the free- 
dom of the individual and the rights of private 
property, held that a man might do anything on 
his own property which did not infringe upon the 
right of his neighbor to do the same. Hence a 
man might erect a high fence just within the bound- 
ary of his own property and paint it any color or 
hideous combination of colors. And the courts 
would do nothing more than recognize the right of 
his neighbor to erect a similar fence. But of late 
the courts have been inclined to limit a man’s free- 
dom with reference to his own property to such 
acts as are reasonable and not prompted by malice. 
They recognize the right of his neighbors to a full, 
free enjoyment of their property and limit the in- 
dividual to such acts as are consistent with mod- 
ern social life. The common interest in free light 
and air is emphasized, and the use of private prop- 
erty is restricted to such acts as do not unreason- 
ably infringe upon that common interest. The erec- 
tion of a spite fence, being unnecessary and anti- 
social, will now be restrained. 

And while the courts, in furtherance of social 
interests, will restrain the erection of a spite fence, 
they seem inclined, in furtherance of the same so- 
cial interests, to extend the right to erect a party 
wall. The Supreme Court of the United States 
has decided that a statute of Pennsylvania which 
gives a property owner the right to build a party 
wall on the boundary line of his lot without liabil- 
ity to the adjoining owner (except for damages 
negligently caused) does not violate the constitu- 
tional provision that private property shall not be 
taken unless by due process of law. The court 
held that the right of private ownership may be 
subjected by statute to the general interest in party 
walls; and that a man who buys a lot thereafter 
is held to have taken it with the understanding 
that a strip six inches or a foot wide is liable 
to use by adjoining owners. 

Laws which prevent the assignment of a hus- 
band’s wages except with the consent of his wife 
have been upheld. In former times such laws 
would have been considered an infringement of a 
man’s freedom to contract. But now a man’s right 
to contract, his right to dispose of his own prop- 
erty, is subordinate to the community’s interest in 
the security of domestic institutions. When the 
practice of assigning wages in modern industrial 
communities became so commercialized that it 
threatened the family, the essential unit of society, 
private right had to be sacrificed to some extent 
to social interest. 

In some jurisdictions laws which impose liabil- 
ity even in the absence of fault have been upheld. 
The owners of automobiles have been held liable 
for damages, although they were not driving the 
automobile when the damage was done, were not 
present and had not consented to its use. Until 
quite recently it had been the policy of the law to 
consider only the question raised by the conflicting 
interests of the injured individual and the individ- 
ual driver. But now it is the policy of the law to 
consider the general security of life, limb and prop- 








erty. And the owner is held accountable if his car 
is upon the highway in charge of any but a licensed 
driver. And so again modern conditions made it 
necessary that private right be subject to social! 
interests. And recent enactments for universal 
compulsory liability insurance, and the tendency 
of the courts to uphold them, carry the social in- 
terest still further. 

Such is the socializing influence upon cases 
which involve mere private rights. But the influ- 
ence goes much further, and, indeed, becomes more 
pronounced when the courts are called upon to re- 
view such matters as the conduct of labor unions 
and the orders of public utility commissions. In- 
deed such social and economic considerations are 
so general that they become a part of the work of 
our courts in connection with the problems raised 
by the laws affecting public administration, public 
utilities, insurance, banking, taxation, trusts, em- 
ployers’ liability, criminal cases, prohibition, etc. 
And in such considerations the importance of pre- 
cedent yields to the importance of principle. 
Whereas formerly the origin and history of legal 
institutions were the dominant interests, their ends 
and consequences are now our chief concern. 

Now it is perfectly natural that when these 
economic and social considerations begin to affect 
such matters as the rates of public utilities and 
contracts of employment, sharp issues should de- 
velop between the public and vested interests and 
between capital and labor. The conflict becomes 
so intense that it over-runs old party lines, as it 
did in the debate in the Senate over the recent 
appointments to the Supreme Court. But there 
was a striking inconsistency in the criticisms of 
the Senators who opposed confirmation. In their 
objections to the confirmation of Justice Hughes, 
they said the courts had gone too far with refer- 
ence to such social considerations, and then they 
opposed the confirmation of Judge Parker because 
he had not gone further in such matters. They 
said the Supreme Court had exceeded its consti- 
tutional authority when it had assumed to declare 
unlawful the order of the Maryland Public Service 
Commission fixing the rates to be charged by the 
United Railway and Electric Company of Balti- 
more. They objected to the Court’s assumption of 
power to pass upon such economic and social ques- 
tions as were involved in the determination of what 
is a fair return for a utility. But later they op- 
posed Judge Parker’s nomination because he had 
not assumed authority to say that the “yellow 
dog contract” was contrary to public policy and 
void. Because of social considerations advanced 
by them against a contract which binds employees 
not to join a union, they thought Judge Parker 
should have refused such contract the protection of 
the court’s order of injunction. Such inconsistency 
of ¢riticism is mentioned merely to show the im- 
possibility of avoiding such social considerations in 
this day. Even those who oppose them must resort 
to them. 

But when we once recognize the insistence of 
these social questions, we are then compelled to 
recognize the righteousness of the demand of the 
opposing Senators that a fair proportion of the 
members of the Supreme Court should be men 
whose birth and training and experience have given 
them a sympathetic understanding of the social 
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interests which such Senators represent. As Sen- 
atory Nye put it: “The Senate has not only the 
right but also has good reason, in the face of 
present day demonstration of the insistence by 
property for still greater rights, to consider environ- 
ment, training, and probable sympathies of great 
weight as qualifications of a Supreme Court Jus- 
tice.” And in view of the very social nature of 
the movement, there is special force in the state- 
ment of Senator Borah who, speaking on the quali- 
fications of a judge, said, “We must weigh his con- 
ception of human rights, for we all know that the 
law takes on something of the heart-and soul, as 
well as the intellect, of those who construe it.” 

And that statement almost voices the aspira- 
tion of the movement. It is an effort to have the 
law take on something of the heart and soul as well 
as the intellect. Men are rebelling against the 
sovereignty of property as they formerly rebelled 
against political sovereignty. They have learned 
that arbitrary economic power can be as op- 
pressive as political tyranny. The struggle is 
so intense that at times it breaks out in open de- 
fiance of law and order. But for the most part the 
social revolution is being worked out through our 
legislatures and courts. The ferment is at work 
and it is futile for our senators to oppose the effort 
of our courts to deal with it. Rather they, and the 
public at large, should give to the problem which 
confronts our courts a more sympathetic under- 
standing. 

A prominent lawyer and statesman, writing on 
labor relations and the law, has thus put the prob- 
lem: 

“Our industrial progress has been so rapid that our insti- 
tutional progress could not keep pace with it. We have left 
our courts with nothing better than medieval conceptions of the 
rights of property and man to apply by analogy in a situation 
too intricate and vital in its social implications to be so ruled. 
It is as though we were to give our courts the Zulu Code and 
ask them to apply it to the adjustment of American domestic 
and business problems. As a consequence, when these raw 
and bleeding controversies come into court our judges have 
had to forget that it is their duty to declare and not dare to 
give the law.” 

And a member of the United States Circuit 
Court of Appeals thus writes of the problem from 
the viewpoint of the judge: 

“He should remember, in taking up his problem, that he 
is pulled in opposite directions by two forces. On the one 
side is the tendency toward rigidity for the sake of certainty; 
on the other, the demand of new and changing conditions to 
burst and throw aside the old formulas. . . In the middle and 
latter part of the nineteenth century the tendency in our coun- 
try was probably toward rigidity; but equity restrained a far 
swing. Now the swing is the other way in response to the 
demand that more than the equities of the parties be regarded, 
namely, the social effects of the decision upon the body of the 


people.” 

There are two conflicting principles ever pres- 
ent before our courts: rest and motion, stability 
and progress, the spirit of change and the spirit 
of conservation. And “To bring about reconcilia- 
tions is the great work of jurists.” “Law must be 
stable, and yet it cannot stand still.” The glory 
of the Common Law has been the freedom which 
it has allowed to both of these principles. Its doc- 
trine of stare decisis has placed a high value upon pre- 
cedent, and yet it has left its judges free to de- 
velop the theory underlying precedent so that such 
theory can be applied to new conditions of life. 
Our recorded precedents form a chain of fixed laws 
that binds us to the experience of the past; and the 





creative judgment is a process of discovery that 
leads us forward amid the ever changing combina- 
tions of events—which “beat upon the walls of 
ancient categories.” 

Let those who criticize our courts today for their 
too rigid adherence to antiquated laws and tomorrow 
for their too free departure from respected prece- 
dent, try to understand the nature of the problem 
which confronts our courts. Let them see that 
the life of our legal system lies in that very strug- 
gle between stability and change. And let them 
see that such struggle is an incident of all life. 
Did not the scientists in time learn that the fixed 
stars, from which they had been making their 
measurements, were also in motion? Did not the 
physicians discover in time that many of their 
cures were worse than disease? Do not the artists 
make fixed rules from past accomplishments, and 
then find that their ideals are always leading them 
into conflict with those rules? Let those who clamor 
for greater certainty and rigidity of law study the 
experience of France, Germany and other countries 
that have completely codified the law. They will 
find that those countries are inclined to depart from 
their mechanical administration of justice and are 
coming more and more to adopt the administrative 
process of the Common Law countries. And let 
those who clamor for a greater freedom from pre- 
cedent read the experience of Russia. 

The Senators need not fear that this social re- 
form will undermine our Constitution. To pre- 
serve our Constitution we must preserve its spirit 
and give it a chance to function in our own times 
and in new circumstances. The surest way to 
make it a dead letter is to confine its spirit within 
a literal construction of its own words and phrases. 
Take for instance the case of The United Railways 
and Electric Company v. The Public Service Com- 
mission. It would paralyze the present day influ- 
ence of the Constitution to adopt the view of those 
senators who criticized the Supreme Court for its 
ruling in that case. They advanced the theory 
that because the Constitution said nothing about 
regulation of rates in its grant of power to the 
Supreme Court, the court was without authority 
to review the order of the Commission. “What is 
there in the Constitution,” they ask, “that gives 
any guidance as to whether 5, 6 or 8 per cent is a 
fair return on public-utility property?” And be- 
cause the framers of the Constitution could not have 
had such questions in mind when they wrote the 
Constitution, the senators argue that the Supreme 
Court’s power cannot be expanded to cover such 
“highly controversial economic theories.” 

But when the Supreme Court, in furtherance 
of this social development, upheld the laws giving 
public service commissions authority to fix the 
rates to be charged by public utilities, it neces- 
sarily followed that the court would have to deter- 
mine that an’ order fixing unreasonably low rates 
constituted the taking of property in violation of 
that provision of the Constitution which forbids 
the taking of private property without just com- 
pensation. And it would be unreasonable to limit 
the meaning of the term to such taking of property 
as the framers of the Constitution had in mind. 
The spirit of the Constitution forbids any taking 
of property without just compensation and is broad 
enough to cover the complicated and indirect tak- 
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ing which might otherwise be practiced in this day. 
To deny a person the income and benefits of his 
property is, in effect, to take his property. If the 
law should restrict a landlord’s power to collect 
rent to such a rate as would deny him sufficient in- 
come to pay taxes and insurance, it would, in effect, 
take his property. It is this theory that the Su- 
preme Court has applied in the rate cases. It has 
merely applied the fundamental principles of the 
Constitution to the problems of our own day. 
While it is right for the Senators to be very 
careful as to what manner of man should be a 
member of the Supreme Court, it is wrong for them 
to criticize the court because it has tried to extend 
the principles of the Constitution to our social and 
economic problems. 

The Supreme Court is generally criticized for 
being conservative. And it is well that it should 
be so, since it is the Court of last resort and the 
guarding and guiding influence of the Constitu- 
tion. Yet on the whole, the record of the Supreme 
Court is one of marvelous advancement and 
achievement. While the members of the Court 
have been referred to as “old men long cloistered 
from modern currents of affairs,” the fact is that 
they have shown a keener comprehension of the 
“social revolution brought about by the machine” 
than legislators generally or even labor leaders. 
The decisions of that distinguished court have been 
in the main progressive, just and brave. The Con- 
stitution continues to be safe in its hands. Among 
the members of the court are legal historians and 
social philosophers of the first rank; it is not likely 
that they will overlook the experience of the past 
or allow to pass unnoticed the recent achievements 
of the social sciences. 

Nor need there be any apprehension that this 
social tendency of our courts is contrary to the 
spirit of the Common Law. On the contrary it is 
a natural development of that spirit. Two out- 
standing characteristics of the Common Law are: 

(1) Its love of individual liberty, a belief in 
the inherent rights of man, a high regard for per- 
sonal independence, or, as Guizot put it, “the senti- 
ment of personality; of human spontaneity in its 
unrestricted development” ; and 

(2) Its adherence through all vicissitudes to 
the supremacy of law; the characteristic which in 
the seventeenth century maintained the law above 
the royal prerogative and gave rise to Coke’s classic 
remark that the king ought to be under God and 
the law; the characteristic which through the 
eighteenth and nineteenth centuries preserved our 
Constitution and the supreme law of the land 
against the pressure of arbitrary legislative power; 
and which in the twentieth century maintained the 
supremacy of law against the proposal for recall 
of judges and judicial decisions. 

The social reform at work in our courts is in 
strict accordance with those outstanding charac- 
teristics. But even if it were not, those character- 
istics have so much of the virility and tenacity of 
the Germanic tribes from which we received our 
Common Law, that they cannot easily be subverted. 
The spirit of the Common Law is not easily broken. 
It has predominated through the years over all op- 
posing forces. That legal system which could as- 
similate the Law Merchant, and so much of the 












Civil, Ecclesiastical and Maritime Law, and has 
successfully withstood the shock and strain of the 
shifting generations, is not likely to develop any 
grave functional disorder over the social influence 
of this day. 

It is certainly very apparent that grave social 
questions are before us. One must be smug to 
the point of blindness who cannot see the burning 
need of economic and social adjustments. Eco- 
nomic pressure forces merger after merger and the 
concentration of wealth accumulates. Social in- 
terests clamor for limitations upon the sovereignty 
of property. They cannot be restrained forever. 
The evolution of the human race must be given a 
chance to work through lawful, orderly processes, 
in accordance with the genius of the Anglo Saxon 
race, or it will work through processes more abrupt. 
If the ferment is confined it will burst its container. 
Development and progress cannot be stayed. If 
civilization consists of “the development of indi- 
vidual life and the progress and melioration of so- 
cial life,” then surely sociological jurisprudence is 
a natural process of civilization. 
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Chamber of Commerce of the State of New 
York, 65 Liberty St., New York. 


Tuesday, Wednesday and Thursday, March 24, 
25 and 26, 1931 





AGENDA 
Tuesday, March 24 


10:00 A. M.: 1. Suggestions of 
(a) New business. 
(b) Other subjects than hereon 
listed. 

2. United States Contract and Sales 
Bill. 

3. Bill providing for payment of in- 
terest on judgments rendered 
against the United States. 

4. Bill relating to motor vehicles 
used in Interstate Commerce. 

2:00 P. M.: 5. Proposed revision of calendar. 

6. Bills of lading for carriage of 
goods by sea. 

Wednesday, March 25 

10:00 A. M.: 1. Proposed amendment to Federal 
Anti-Trust laws. 

2:00 P. M.: 2. Proposed amendment to Federal 
Anti-Trust laws. 

3. Federal Trade Commission prac- 
tice and procedure. 

4. Amendments to Federal Arbitra- 
tion law. 

Thursday, March 26 

10:00 A. M.: 1. Resale prices—Capper Kelly Bill. 

2. Regulation of the sale and distri- 
bution of pistols in Interstate 
Commerce. 

2:00 P. M.: 3. Executive Session. 
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AND PREFERRED STOCKS 








Financial Considerations Determining Type 


mon Stock and Holding Companies—Suggestions as to Issue of Non-Par Shares— 
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What Preferred Stock Dividend Rights Are, Where Preferred Dividend 

Is Not to Be Cumulative, etc.* 
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By Isapor GROSSMAN 
Member of the Cleveland, O., Bar 


T the outset of this discussion I shall, at the 

risk of being too elementary, advert to cer- 

tain fundamental financial considerations 
which largely determine the types of securities 
which a corporation should issue. 

First: Whereas bonds, whether mortgage or 
debenture bonds, are obligations, failure to pay in- 
terest or principal on which as they mature may 
result in receivership for the corporation or fore- 
closure of the mortgage security, stocks, whether 
preferred or common, are not obligations, and fail- 
ure to receive dividends thereon does not give the 
right to the holders thereof to throw the company 
into receivership or otherwise to embarrass it. 

This being so, bonds and notes having a ma- 
turity of more than one year should not be issued 
by a corporation unless its probable future earn- 
ings are likely to be reasonably constant and at 
least twice the interest charges on the bonds or 
notes proposed to be issued. 

Second: If earnings are likely to be irregular, 
but when averaged over a period of years are en- 
tirely likely to yield a reasonable margin over divi- 
dends payable on the preferred stock, preferred 
stock may be issued, but the dividend payable 
thereon should in no case exceed one-half the aver- 
age earnings of ihe last three to five years, if the 
promotion is a rm 2=rger or reorganization of previ- 
ously existing pl. nts, or one-third of the expected 
earnings in the case of a new enterprise, even in 
an established industry. Of course, if the earnings 
can be predicted with reasonable certainty, it is 
sometimes advantageous to issue bonds rather than 
preferred stocks, as money secured through sale 
of bonds is often secured more cheaply than 
through the sale of any form of stock, the interest 
rate on bonds being generally lower than the divi- 
dend rate on preferred stock, and the underwriting 
charge being also less. 

It is to be borne in mind, however, that in the 
case of industrial corporations where the fluctua- 
tions in net earnings are great, conservative exec- 
utives are often reluctant to issue bonds. Many of 
them prefer to hold the right to issue bonds in 
reserve as a back log in case adversity should 
strike the corporation—this because bankers are 
often loath to make loans to companies whose 
plants are mortgaged. 

Third: Common stock, and only common 
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stock, should be issued when the earnings of the 
new corporation are unpredictable. In this con- 
nection it is to be borne in mind that there is no 
connection between the cost of starting an enter- 
prise, i.e., cost of plant, machinery, equipment and 
initial working capital, and its probable income. 
In other words, there is no assurance that because 
it cost a certain sum to launch an enterprise, 
for that reason it will have earnings sufficient to 
pay either interest or dividends upon such cost, and 
it is therefore safer to launch the enterprise with 
common stock rather than preferred stock or bonds. 

Fourth: The types of securities to be issued 
will depend very largely on the traditions and prej- 
udices prevailing among investors in the invest- 
ment market in which they are to be sold. For 
instance, in some States the investor has developed 
a very definite prejudice in favor of stocks rather 
than bonds, because bonds are taxable as personal 
property, whereas stocks, when held by residents, 
are not. 

In this connection it is well to bear in mind 
that not only personal property tax laws, but other 
tax laws may determine what securities should be 
issued. Thus, for instances, during the war period, 
when excess and war profits taxes were in vogue, 
tremendous savings in taxes were effected if stocks 
were issued rather than bonds, because the proceeds 
of the sales of stocks were included in invested 
capital, whereas the proceeds of bonds were not. 

Fifth: The fashion which happens for the mo- 
ment to be prevailing in securities will very materi- 
ally affect the financial setup. For instance, dur- 
ing the halcyon days of ’28 and ’29, bonds as such 
were hopelessly out of fashion, as were also pre- 
ferred stocks. If either bonds or preferred stocks 
were to be marketed at that time, it was almost ab- 
solutely necessary to make them convertible into 
common stock, or else that warrants be issued with 
them, either detachable or non-detachable, giving 
to the purchaser of the bonds or preferred stock the 
right to purchase common stock of the corpogation. 

In other words, the public was hungry for specu- by 
lative securities, and the trend was away from t 
bonds, debentures and old-time preferred stocks Y 
with fixed and limited incomes, to securities that 
had some speculative possibilities, especially the 
common stocks. Indeed, so little did the public in- 
vestigate the stocks offered, that many utterly 
worthless stocks were thrown into circulation, 
which fact ultimately shattered the confidence of 
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the public in good common stocks and depreciated 
the value of all of them. 

As corporations found it easy in ’28 and ’29 to 
sell their common stocks at outrageously high 
prices, they sold them in great quantities, with the 
result that now they have excessive issues of stocks 
outstanding on which they will find it difficult in 
normal times to pay reasonable dividends. The vol- 
ume of common stocks created was so great that 
the public was unable to absorb them or the money 
market to take care of them—factors which doubt- 
less contributed materially to the stock market 
smash. To be sure, a large part of the excessive 
quantities of common stocks that were issued in 
the last few years were stock dividends, but as in- 
vestors bought the split-up shares at very high fig- 
ures, the corporations will be unable to earn any- 
thing like reasonable dividends on the cost to their 
stockholders. 

Of course, for some concerns which needed 
capital for reasonable and legitimate purposes, the 
sale of common stocks was very fortunate, in that 
they fortified themselves with such capital without 
increasing their indebtedness and fixed charges, 
thus putting themselves in excellent shape to 
weather industrial storms. As a matter of fact, 
some strong companies, taking advantage of the 
wild prices which common stocks then commanded, 
shifted their capital structure by selling common 
shares at the high prices then prevailing and calling 
in their bonds and preferred stocks with the pro- 
ceeds of such sales. On the other hand, many con- 
cerns which, by reason of ingrained prejudices 
would under no circumstances have saddled them- 
selves with debentures or mortgage bonds, or even 
preferred stocks, in that they regarded such issues 
as a last resort, would have been saved from reck- 
less over-expansion had they not been able so read- 
ily and advantageously to market their common 
stocks. 

But while two or three years ago it was impos- 
sible to sell any security that had not some specu- 
lative possibilities to it—the speculative bug hav- 
ing bitten even some of the most conservative in- 
vestors—a revulsion of feeling has set in since the 
stock market debacle of a year ago, and today it is 
exceedingly difficult for a banking house to sell a 
large issue of common stock. To what extent there 
has been a face-about on the part of investors in 
their investment trends is shown by the report of 
the Sub-Committee on “Trends of the Investment 
Business,” made October 13th, 1930, to the Invest- 
ment Bankers’ Association at its New Orleans con- 
vention. This report in part states: 

“Based on the figures published by the Commercial and 
Financial Chronicle, to which we have freely referred, we find 
that in the first nine months of 1930 fixed obligations repre- 
sented 70.6%: of the total corporate financing, and stocks 29.4%, 
a startling reversal of the corresponding figures for the same 
period of 1929, which showed only 33% in fixed obligations 
and 67% in stocks. Certainly the trend in the current year is 
much nearer normal than in 1929. The record of eleven years 
suggests .the ratio of 62.4% in fixed obligations and 37.6% 
in stock financing as an average expectation.” 

Much of the common stock financing of the 
year 1929, indeed $2,250,000,000.00, consisted of 
common stock investment financing and trading 
company issues, such as fixed trusts and manage- 
ment trusts. In these there has been a drop in the 
first nine months of 1930 of 90 percent, many of the 
so-called management trusts having apparently not 









been any too well managed. At the present time 
there is some off-set to the drop in investment com 
pany security financing in the current output oi 
so-called fixed trusts, in which the management ha 
either no discretion or very little discretion in the 
securities in which it will invest, this being another 
evidence of the present trend toward greater con 
servatism in investment, as is the increased favo: 
shown to high grade preferred stocks. 


An important, although not a consciously rec 
ognized factor in the ultimate preference of invest 
ors, will be the trend in the purchasing power of the 
dollar. In a period of rising prices, when the dollar 
becomes less valuable, fixed incomes are at a disad 
vantage, whereas in a period of falling prices, dur 
ing which the dollar becomes more valuable, fixed 
incomes are at a great advantage. Accordingly, the 
popularity of bonds and preferred stocks which 
carry a fixed income, inevitably depends in a large 
measure upon the purchasing power of the income 
which they carry. Rising and falling prices, on the 
other hand, do not so markedly affect common 
stocks, because as prices rise, corporate earnings 
and dividends have a tendency to rise with them, so 
that the yield on common stocks more nearly keeps 
pace with fluctuating money values. 

The reason, for instance, why bonds lost favor 
during and for a brief period after the war, and why 
convertible preferred stocks carrying a high divi- 
dend rate, and common stocks, particularly Class A 
common stocks, participating fully with Class B 
common stocks in earnings but having a priority 
over them in dividends, came into favor, was be- 
cause many investors found their fixed incomes 
dwindling in purchasing power and felt the need of 
a higher yield on their investments. They naturally 
wanted some share in the bounteous war and post- 
war common stock profits, especially as they real- 
ized that in case an issuing corporation got into 
financial difficulties, its bonds and debentures by no 
means always paid out in full, that preferred stocks 
paid out not at all, and that in reorganizations, 
where the capital structure of the corporation was 
readjusted, preferred stocks rarely fared better than 
common stocks. 


Gradually it began to dawn upon them, more- 
over, that in taking fixed income securities they 
were gambling on the purchasing power of the dol- 
lar, and that this gamble made what they thought 
were conservative investments, far from conserva- 
tive. The fact is that most of us believe in the 
fetish that because our gold dollar always consists 
of 23.22 grains of pure gold, it is a stable dollar, 
when as a matter of fact, on the basis of a purchas- 
ing value of 100c for the gold dollar in 1896, it was 
worth and had a purchasing power of 77c in 1904, 
65¢ in 1912, 53c in 1916, and 27c in May, 1920. In 
other words, an investor who had paid $1,000 for a 
first grade twenty-five year Thousand Dollar bond 
in 1895, and to whom a thousand gold dollars were 
repaid by the issuing company in 1920, at the ma- 
turity of the bond, got back in purchasing equiva- 
lent really about what $270 would have bought him 
in 1895. On what most conservative bankers re- 
garded as an investment for trusts and widows and 
institutions, he had, in the course of twenty-five 
years, really lost on his principal 73 per cent, al- 
though the bond had really been repaid to him sup- 
posedly in full. 
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So great is this shift in the producing power of 
the dollar from time to time, that some years ago in 
an address delivered before the Cleveland Real Es- 
tate Board I suggested, in line with some of Pro- 
fessor Irving Fisher’s ideas, that insurance policies, 
ninety-nine year leases, long-time bonds and like 
securities be payable not in a fixed number of gold 
dollars, but in such quantity of gold coin or other 
lawful money of the United States as, according to 
the Index Number of Wholesale Prices for the United 
States of all commodities last published by the 
United States Bureau of Labor Statistics before 
such payment is due (or if not paid when due, be- 
fore such payment is made), shall have a purchas- 
ing power equivalent to a specified number of dol- 
lars at the time the lease, bond issue or insurance 
policy is drawn; that, for instance, if a $10,000 in- 
surance policy is taken out in November, 1930, and 
the insured dies in 1940, his widow will receive 
what $10,000 would have bought in 1930 and not 
either one-half as much, or one-third as much, or 
maybe twice as much in purchasing power, as is 
the case now. 

If the statement which Professor E. F. Gay, of 
Harvard, is reported to have made to the Institute 
of Politics at Williamstown on August 9th last is 
correct, namely that “the world is faced with a long 
downward movement on commodity prices,” then it 
is exceedingly likely that fixed income securities 
may come into increased favor. On the other hand, 
it is not at all unlikely, whether commodity prices 
go up or down, that the trend may be toward fixed 
income securities which are convertible into com- 
mon stock or carry purchase warrants as an inci- 
dent to them. Probably corporations will prefer to 
make their fixed securities, whether preferred 
stocks or bonds, convertible, rather than to issue 
purchase warrants for common stocks with them— 
this for the reason, first, that where the fixed se- 
curities are convertible into common stock, the out- 
standing securities of the corporation on which income 
must be paid are not increased, whereas if they carry 
purchase warrants, the exercise of the purchase right 
increases the corporation’s securities; and second, 
that the purchase is made at a time when the cor- 
poration is most prosperous and when it is least in 
need of money. Corporations that issue purchase 
warrants with their fixed income securities will 
probably, moreover, prefer to make those warrants 
non-detachable, because where they are detachable 
they are frequently detached and sold, with the re- 
sult that the general value of the bonds or deben- 
tures with which they are given is depressed and 
the credit of the issuing corporation thereby im- 
paired. 

Accordingly, one of the important factors to be 
considered in determining the type of securities to 
be issued, is the particular trend of the investment 
market, i. e., the fashion currently prevailing for in- 
vestments. 

Sixth: Another factor which frequently deter- 
mines the form of the financial set-up, is the desire 
of the organizers of the enterprise to retain control, 
and often, to retain the right to exceptional earn- 
ings of the enterprise. Very frequently promoters 
and bankers seek the public’s capital more than 
they do the public’s control or partnership in man- 
agement, and so the financial plan is worked out to 
guarantee a sufficiency of the public’s money with- 





out at the same time jeopardizing control, this 
being accomplished either by giving the common 
stock sole voting power, making the issue small and 
having this retained by the insiders, or by making 
the common stock issues so large that the propor- 
tion retained by the insiders exceeds the preferred 
issue and the common stock bonus distributed to 
the public, this latter policy being employed by 
many public utility corporations. The desire to re- 
tain control has been one of the most potent causes 
of the growth of holding companies during the last 
fifteen or twenty years, and one of the chief reasons 
for the complex capital and financial structure of 
many corporations. 


I shall now enter briefly into a discussion of 
various elements to be considered in connection 
with the two main types of securities—namely, 
common stocks and preferred stocks. 

There are two types of common stock, differing 
in the extent of their ownership of the corporate 
enterprise. One type stands for the entire property 
of the enterprise, the stockholders owning every- 
thing and there being no preferred shares, bonds, 
short term notes, debentures or other securities. 
The other type represents the right to assets and 
earnings after the claims of prior security holders, 
i. e., preferred stock, bond, debenture and mortgage 
holders, have been satisfied. The simple financial 
structure, with stock alone, is still used by most 
small manufacturing and mercantile corporations 
and some old line manufacturing and utility com- 
panies. It is practically always used by banks, trust 
companies and insurance companies, where the 
capital stock is under the law an inviolable fund for 
creditors. 

Originally, American railroad financing was 
limited to common stocks, but gradually it has 
shifted from common stocks to stock and mortgage 
bonds, then to common stock and a wide variety of 
preferred stocks and a wide variety of bonds, cov- 
ering the simple mortgage bond and the more com- 
plex non-cumulative income bond, with the result 
that today in railroad, light and power, and manu- 
facturing businesses, the simple common stock rep- 
resenting the entire business, has been more or less 
superseded by common stock representing residual 
equities. This has resulted in the somewhat anom- 
alous situation that clever financiers through ac- 
quisition of a comparatively small amount of com- 
mon stock have been able to gain control over the 
destinies of prior securities many times more valu- 
able than the entire common stock itself, especially 
in the case of railroads and public utilities, in the 
latter of which a most intricate system of holding 
companies, involving intercorporate superposition 
of one corporation over another, has been devel- 
oped. Under this system the operating local public 
utility subsidiaries have had the advantage of the 
superior engineering, technical, research, manage- 
rial, credit, security marketing, and quantity pur- 
chasing facilities of the holding company, as also 
the use and interchange of power station and other 
facilities with its subsidiaries and the utilization of 
its more skillful technique in dealing with puble 
officials and the public generally. The holding com- 
pany, in turn, by reason of its more extended oper- 
ations, has been able to command much finer tech- 
nical and executive talent than its subsidiaries, has 
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been able to enter upon extensive research, which 
no one of its subsidiaries acting alone could afford, 
and by distributing the business over large terri- 
tories—thereby averaging the risk and relieving it- 
self of the danger, from franchise revocations and 
like purely local causes, of the irreparable damage 
which often confronts purely local utilities—has 
been able to develop a much more attractive invest- 
ment security and a much wider market therefor 
than could the purely local companies. This, in 
turn, has enabled it to secure money on favorable 
terms for far-reaching extensions and improve- 
ments, which money might otherwise never have 
been obtainable. 

Originally, of course, all common stock had a 
par value. However, within recent years most com- 
mon stock financing has been with non-par stock. 
Within the last few years, too, there have been dif- 
ferent classes of common stock, as, for instance, 
Class A and Class B common stocks, or preferred 
common and ordinary common stocks, the A or pre- 
ferred common shares having in relation to the B or 
deferred common shares, many of the characteris- 
tics, limitations, preferences and safeguards of the 
old-time preferred, the main distinction being that 
instead of the preferred shares having a par value, 
they have no par value. 

In this connection I want to make just one or 
two suggestions with respect to the issuance of no 
par shares. First of all I want to point out that the 
mere fact that the charter of a corporation or state 
statutes give its Board of Directors or a majority of 
the shareholders the right to issue no par shares for 
such considerations as they may deem best, will not 
prevent courts of equity from intervening on appli- 
cation of existing shareholders to enjoin a dilution 
of their shares by the issuance of new shares by the 
Board or shareholders clearly below their real 
value, and that where no par shares are issued be- 
low real value, there is danger that the courts may 
order the shareholders to whom the no par stock 
was issued below value to pay into the treasury of 
the company an additional amount to equalize their 
cost for the shares to that of other shareholders. 
See Hodgeman vs. Atlantic Refining Co., 300 Fed. 
590; also Stone vs. Young, 206 N. Y. Sup. 95, both 
decided in 1924. 

I want further to suggest that where a par or 
no par corporation has a surplus which it desires 
to keep in whole or in part available for dividend 
payments, and it wants to convert its par shares or 
no par shares into no par shares of the same or a 
new corporation, or wants to merge its assets with 
those of a new corporation in exchange for the lat- 
ter’s no par shares, it should be clearly stated in 
the Resolutions and set-up on the corporate books 
exactly what part of the money, shares or other 
considerations turned in for the non-par shares is 
intended to be capital from which dividends cannot 
be paid, and what part is to be deemed surplus, 
available for the payment of dividends. Unless 
such careful segregation is made, all the considera- 
tion paid in for the non-par shares, including pre- 
vious surplus, will under the laws of many states 
be frozen into the capital back of the non-par shares 
issued on the reorganization or merger, and cease 
to be available for dividend distribution. 

So much for common stocks. 

Preferred stocks are of course of innumerable 
varieties. Sometimes a corporation has as many as 








half a dozen different classes of preferred shares, 
with varying asset, dividend, voting and other 
rights among themselves. Some preferreds have 
equal voting rights with the common, share for 
share, some are non-voting, except as required by 
statute or in case of default in dividend payments 
or performance of certain corporate obligations, in 
which event they are given either all or partial vot- 
ing rights; some preferreds are cumulative as to 
their entire dividend, some as to part of their divi- 
dend, and some entirely non-cumulative; some are 
limited in their earning participation to their pre- 
ferred dividend, and some, after they receive their 
preferred dividend, participate either equally or to 
a certain extent with the common; some are con- 
vertible into common stock as a matter of right at 
the option of the holder, sometimes on a uniform 
basis and sometimes on a basis stepped up as time 
goes on; some have warrants for the purchase of 
common stocks attached to them; some are redeem- 
able pro rata or by lot, at the option of the com- 
pany, also either at a uniform price or at a price 
varying with the length of time the stock has been 
outstanding; some provide for priority in distribu- 
tion of assets on dissolution or liquidation, different 
liquidation rights being provided where the liquida- 
tion is voluntary and where it is involuntary; some 
provide for the establishment of a sinking fund, 
based on certain percentage of earnings, to be used 
in the purchase or redemption of the preferred 
stock; some restrict the amount of dividends which 
may be paid on the common stock until all the pre- 
ferred stock has been retired or else until certain 
sinking fund requirements have been fulfilled; some 
provide for subscription rights to new issues of 
stock and to bonds or securities convertible into 
stock ; some for the maintenance of consolidated net 
quick assets or consolidated net tangible assets or 
consolidated net assets at a certain per cent of the 
aggregate amount of preferred outstanding; some 
provide that no preferred issue having priority 
over or standing on a parity with the authorized 
preferred shall be authorized or issued, and no 
mortgage or lien on the company’s property be 
created or assumed, except purchase money mort- 
gages for not exceeding a certain per cent of the 
purchase price of the property acquired, and no in- 
debtedness maturing more than one year from the 
date thereof, other than indebtedness secured by 
liens on property acquired existing at the time of 
acquisition, created, guaranteed or assumed without 
the consent of a certain per cent of the preferred 
stock outstanding; some provide that no shares on 
parity with or in priority to the authorized pre- 
ferred shall be issued unless the consolidated net 
income of the corporation and its subsidiaries for a 
certain period of time preceding the date of issue 
shall have borne a certain relation to the dividend 
requirements on the outstanding preferred and the 
preferred proposed to be issued, and unless the con- 
solidated net assets of the corporation and its sub- 
sidiaries, including the consideration received for 
the additional shares, shall bear a certain relation 
to the liquidation price; some provide for the appli- 
cation of the proceeds from the sale of plants or 
real estate to the redemption of the preferred stock. 
These are the most usual provisions. There are, of 
course, any number of others, and many variations 
of the above. 

It is, of course, utterly impossible to discuss 
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these provisions, or even any of them, in detail, as 
each one of them admits of very extended discus- 
sion. There are, however, a few considerations, 
which will of necessity be very sketchy and dis- 
jointed, to which I should like to call special at- 
tention. 

First of all, it is to be borne in mind that a pre- 
ferred stock is primarily a stock, and that unless 
the charter clearly limits the dividend, liquidation 
and voting rights, the preferred stock is likely to be 
held to have the same voting, dividend and liquida- 
tion rights as the common shares. For example, 
simply to state in the charter that the preferred 
stockholders shall be entitled to receive a cumula- 
tive dividend at the rate of 7 per cent per annum 
before any dividends are paid or set aside on the 
common stock, would in all probability permit the 
preferred stock, after the common stock has re- 
ceived its 7 per cent, to share equally with the com- 
mon above that point. The same thing would prob- 
ably, though less certainly, be true where the word- 
ing is that “the preferred stockholders shall be en- 
titled to receive a cumulative dividend at the rate of 
7 per cent per annum and no more before any divi- 
dends are paid on the common stock,” as even in 
this case there is no definite limitation on the 
amount of dividends which the preferred stock is to 
receive, but only on the amount which it is to re- 
ceive before dividends are paid on the common 
stock. Accordingly, there should be added to the 
above some clause to the effect that the holders of 
the preferred stock shall have no rights by reason 
of their ownership thereof to share in any distribu- 
tion of the profits or assets of the company, whether 
in the form of cash, stock dividend or otherwise, ex- 
cept to the extent specifically provided in the 
charter. 

In connection with this matter of dividend 
rights of preferred shares, I want to point out the 
importance of expressing very clearly just what the 
rights of the preferred shareholders to dividends are 
to be if the preferred dividend is not to be cumula- 
tive. Within the last few years various decisions 
have been rendered which really made par preferred 
stocks, expressly stipulated by the charter to be 
non-cumulative, cumulative to a certain extent, 
where the charter did not indicate a contrary intent 
beyond any possible question. These decisions are 
as follows: Day vs. United States Cast Iron Pipe & 
Foundry Co., 126 Atl. 302 (Court of Errors and Ap- 
peals, N. J. 1924) ; Collins vs. Portland Electric Power 
Co., 12 Fed. 2nd 671 (U. S. Cire. Court of Appeals, 
9th Circ., 1926). 

In the United States Cast Iron Pipe case it ap- 
peared that preferred dividends had not been paid 
for several years, although the same had been 
earned. In 1922 a dividend of 7 per cent on the 
non-cumulative preferred stock was earned and 
paid, and a dividend then declared on the common 
out of surplus earnings accumulated in the years in 
which no dividend on the non-cumulative preferred had 
been paid. In an action brought by a preferred share- 
holder to enjoin the payment of the dividend on the 
common, the Court granted the injunction, and held 
that no dividends could be declared on the common 
until the earnings of prior years, which might have 
been declared as dividends on the preferred stock 
but were not so declared, had been distributed as 
dividends on the preferred for such prior years. In 


other words, the Court made preferred shares which 
were expressly declared by the charter to be non- 
cumulative, cumulative to the extent of earnings up 
to the preferential rate made in years in which no 
dividend had been declared on the non-cumulative 
preferred. The Court in effect held that a corpora- 
tion was required to carry two separate surplus ac- 
counts, one available for preferred dividends, and 
one available for common dividends, and that divi- 
dends could not be paid on either stock out of sur- 
plus set apart for the other stock; in other words, 
that earnings made in any year up to the non-cumu- 
lative dividend payable on the preferred for such 
year, could at no time be declared on anything but 
the preferred stock, and that earnings of any year 
in excess of the preferred dividend requirements for 
such year could be declared only on the common 
stock. 

A contrary holding was made by the United 
States Supreme Court on January 6th of this year, 
in the case of Wabash Railway Co. vs. Barclay, 280 
U. S. 197. In this case the Supreme Court, revers- 
ing the Court of Appeals, held in its syllabus as 
follows: 

“When the net profits of a corporation out of which a 
dividend might have been declared for the preferred stock, are 
justifiably applied by the directors to capital improvements, 
the claim of the stock for that year is gone, if by the terms 
of the articles of incorporation and the certificates, the prefer- 
ential dividends are not to be cumulative. The fact that there 
were profits in that year out of which dividends might have 
been (but were not) declared, does not entitle such stock to a 
correspondingly greater preference over other stock when the 
profits of a later year are to be divided.” 

It is to be noted, however, that this decision as- 
sumes that the net profits out of which a dividend 
might have been declared on the preferred stock 
were justifiably applied by the directors to capital im- 
provements. Whether the court would have come 
to the same conclusion where a wise administration 
of the corporation would not have required the ap- 
plication of the earnings to capital improvements or 
the operation of the company, is not certain. In 
any event, it is well to make perfectly clear, if that 
is desired, that the discretion of the Board in the 
matter of dividend declarations on the non-cumu- 
lative preferred is to be absolute, and that if the pre- 
ferred dividend has been earned in any year but has 
not been paid in such year, the right to receive 
the same has been lost forever. 

Occasionally corporations prefer not to make 
their stocks cumulative from the time of issue, but 
only from the time that the corporation has been in 
operation for a year or two—this so as not to saddle 
upon the corporation arrearages in dividends, al- 
most inevitable in the initial years, which must be 
paid before the common stock begins to share in 
the profits. 

And while I am on this subject of dividends, I 
wish to suggest the advisability of providing in the 
charter that dividends be declarable out of any as- 
sets from which dividends are lawfully declarable 
under the statutes, and not out of some specific fund 
like surplus or net profits arising out of the busi- 
ness. Today, for instance, the law permits payment 
of dividends out of paid in surplus, but many com- 
panies are unable to pay dividends out of such paid- 
in surplus because their charters specifically pro- 
vide for the payment of dividends solely out of sur- 
plus or net profit, from which dividends were alone 
payable under the old law. 
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Unless the charter provides that the preferred 
shares are to have preference in the distribution of 
assets on liquidation, dissolution or winding up of 
the business, the preferred shares will only share 
ratably with common shares. On the other hand, 
even if the charter specifically provides that the 
preferred shares shall be entitled to a certain sum, 
for example $50.00 plus unpaid accrued dividends 
on dissolution, liquidation or winding up, in priority 
to the common, this would not preclude the pre- 
ferred from sharing in the assets of the corporation 
ratably, share for share, with the common after the 
common has received an amount equal to the liq- 
uidation preference accorded the preferred, unless 
the charter specifically negatives such participation 
right. Thus, if a corporation has 1,000 shares of no 
par preferred, entitled on liquidation to receive $50 
per share in priority to the common, and it has 1,000 
shares of no par common, and the net worth of the 
corporation is $500,000.00, the no par preferred 
shares would, on liquidation, first get $50 per share, 
then the no par common would get $50 per share, 
and thereafter the remaining assets, or $400,000, 
would be divided ratably among the preference and 
common shares, i. e., both common and preference 
shares would receive on liquidation $250 per share. 

In connection with the liquidation clause it is 
often well to provide that the liquidation clause 
shall not be deemed to require any payment to or 
distribution of assets among the preferred stock- 
holders in the event of a consolidation, merger, 
lease or sale which does not in fact result in the 
liquidation and winding up of the enterprise, if the 
terms of the consolidation, merger, lease or sale 
make other provisions for the preferred stock and 
are consented to by the holders of a certain per cent 
in amount of the then issued and outstanding pre- 
ferred. Such a clause would not deprive the pre- 
ferred shareholders of any rights given them to re- 
ceive the fair value of their shares on such action 
being taken if they protest against such action, but 
would prevent them from getting the liquidation 
price, which might be very much higher than the 
fair value of the shares. 

Indeed, in view of the vicissitudes of business 
and the unforeseen contingencies that arise in the 
management of corporations, it is often well to pro- 
vide in the charter that the provisions of the pre- 
ferred stock may be altered in any respect or the 
operation of any of its provisions suspended either 
for a time or entirely, if a certain large percent of 
the outstanding preferred shares consent thereto. 

In connection with convertible preferred shares, 
or preferred shares having attached thereto pur- 
chase warrants, care should be exercised properly 
to safe-guard and protect against dilution of the 
purchase or conversion rights in cases of stock divi- 
dends, stock split-ups, exchanges of stock, reorgan- 
izations, etc. 

It is often well to authorize a larger issue of 
preferred stock than may be immediately necessary, 
one which will be sufficient to cover the probable 
needs of the corporation for a reasonable time to 
come, thereby avoiding the necessity of calling 
stockholders’ meetings to authorize the new pre- 
ferred. It is well also to provide in the charter that 
the Board of Directors may issue the preferred so 
authorized from time to time in series, on such 
bases as to dividend rights, redemption and liquida- 
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tion prices, etc., as the Board might at the time of 
such issue deem best. Such flexible authority of the 
Board would make it possible to adjust the dividend 
rate, the redemption price and the liquidation price 
so as to take into account the conditions of the 
money market and the general popularity or lack of 
popularity of preferred stocks at the time the pre- 
ferred stock is issued. 

The clause giving the corporation the right to 
redeem preferred stock generally provides that it 
must be done either on a dividend paying date or 
upon sixty or possibly thirty days’ notice. It some- 
times happens, however, that a corporation is anxious 
prior to the redemption date to take certain action, 
such as issuing bonds, notes or other securities, 
which, under the charter, it cannot take without the 
consent of the preferred stock, when it is ready and 
willing prior to the redemption date to redeem the 
outstanding preferred and to deposit the necessary 
redemption fund, including dividends to the redemp- 
tion date specified, in a Trust Company for that 
purpose. To meet such a situation and so as to 
avoid the necessity of getting the consent of the 
preferred stock, where it is about to be redeemed, 
the charter should provide that if the preferred 
stock has been called for redemption and the re- 
demption price, inclusive of the dividends to the 
redemption date, is deposited in a bank or trust 
company solely for purposes of redemption, prior 
to the redemption date, the rights of the preferred 
stock as stockholders, other than to receive the re- 
demption price, should cease and determine from 
the time of such deposit. 

The charter should further provide that the 
consent of the preferred should not be necessary to 
amend the charter so as to authorize certain securities, 
where the charter also provides that such newly author- 
ized securities may not be issued until after redemption 
of the preferred stock. This provision will make it 
possible practically simultaneously with the issu- 
ance of the new securities to apply the proceeds of 
the issuance thereof toward redemption of the pre- 
ferred stock, and thus avoid the necessity of getting 
consent of a preferred to such issuance when such 
preferred is about to be retired. 

Of course a redemption price is practically 
always anywhere from two to ten per cent, or even 
more, above the par or original cost of a preferred 
share. However, occasionally preference shares, 
and particularly no par preference shares, have pro- 
vided a very high redemption or liquidation price 
as compared to their par or original sale price. Such 
a high liquidation or redemption price should. be 
avoided, because it may block an advantageous 
merger, consolidation, refinancing or reorganization, 
because of the excessive cost of retiring the pre- 
ferred. 

Sometimes the sinking fund provisions of pre- 
ferred stocks are similarly disadvantageous to the 
corporation, in that they obligate it to set aside cer- 
tain percentages of the earnings of the company for 
redemption or purchase of the preferred under cir- 
cumstances when this money could be used to very 
much better advantage in expanding the business 
of the company, or for necessary corporate purposes. 
Instead of absolutely obligating the company to set 
aside a certain portion of the earnings and applying 
them toward the redemption or purchase of the 
preferred, it is often better simply to provide that 
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» dividends shall be paid on the common stock 
ntil preferred stock in an amount bearing a certain 
lation to prior earnings, or to the total authorized 
referred, shall have been retired. By this means 
he preferred stock is assured that surplus funds 
hat should be used for redemption of preferred will 
ot be absorbed in dividends on the common stock. 
in the other hand, the corporation is permitted to 

ise the earnings for its operations, if this is deemed 

.dvantageous to the company. 

The same criticism might be made of those pro- 
isions in a charter which absolutely obligate the 
ompany to maintain certain ratios between the 
yutstanding preferred and net assets, net liquid 
assets, tangible assets and like items. The main- 
tenance of such ratios might be absolutely impos- 
sible or even subversive of the best interests of the 
corporation under certain circumstances, and in- 
stead of embodying those provisions which make 
it possible for a preferred stockholder as a matter 
of contractual right, upon default in their fulfill- 
ment to ask for a receiver of or otherwise harass 
the corporation, the charter should simply provide 
that the corporation should not be able to declare 
dividends on the common stock unless the ratios 
referred to exist. 

At times, as a result of careless draftsmanship, 
the charter provides that a sinking fund shall be 
set aside annually and applied to the redemption of 
a certain proportion of the preferred stock, without 
providing that this sinking fund shall come wholly 
out of earnings. Such a provision really creates an 
obligation rather than a preferred stock, because it 
obligates the company to redeem a certain amount 
of preferred, and on failure so to do, the preferred 
stockholders could doubtless enforce their right, 
either through receivership or other procedure, 
though they undoubtedly could not do so at the 
expense of corporate creditors. 

The charter provisions which require the con- 
sent of a specified percentage of preferred stock be- 
fore certain action, such as issuing long time obli- 
gations or creating mortgages or authorizing new 
shares, can be taken, have often been found imprac- 
tical, because of the difficulty of getting the affirma- 
tive consent to such action even though it is favored 
by the requisite number of preferred shareholders. 
Accordingly, it is often better to provide, not that 
consent of a certain percentage of the preferred 
stock, say seventy-five per cent, be required before 
the action is taken, but that the action may be 
taken unless a certain percentage of the preferred 
stock, say twenty-five per cent, objects to taking 
the same within a certain number of days after 
registered notice of the proposed action has been 

given them. In connection with this provision care 
should be taken to make it clear that preferred 
stockholders of only a specified record date are en- 
titled to notice, and that objections from only these 
same stockholders may be counted toward the 
requisite percent of objections. Provision should 
also be made for the withdrawal of an objection by 
a preferred stockholder who has once registered an 
objection. 

Where the charter provides that additional pre- 
ferred stock on a parity with the existing preferred 
may be authorized or issued under certain condi- 
tions, it might be well to define exactly in what 














respects such new preferred may differ from exist- 
ing preferred, e.g. as to liquidation rights, dividend 
rights, redemption rights, and still be deemed on a 
parity therewith for the purpose of such provision. 

As has been stated before, preferred stock has 
equal voting rights share for share with common, 
unless the charter specifically provides otherwise. 
Accordingly, in the past preferred stock has fre- 
quently been made non-voting except in case of 
default in a certain number of dividends on pre- 
ferred, in which case it has been given, during the 
period of such default, either equal voting rights 
share for share with the common, or a certain pro- 
portionate voting right as compared to the common, 
or entire voting rights to the exclusion of the com- 
mon. Provisions giving the preferred shareholders 
voting rights on default have, however, in many 
cases been of little value. 

On the other hand, in some cases where the 
preferred received complete voting rights, it voted 
to liquidate the business and to cash in on the pre- 
ferred, wiping out the equity of the common in its 
entirety, rather than to permit the business to con- 
tinue and take those business chances which have 
been so largely responsible for American business 
success. Accordingly, instead of giving the pre- 
ferred stockholders either minority or controlling 
voting privileges during defaults in dividends, it has 
been suggested that they be given and permitted to 
retain permanently a certain proportion of the total 
common stock of the company, such proportion to 
vary as the default period increases, additional com- 
mon shares being authorized, if necessary, for that 
purpose. This type of provision would seem to be 
eminently fair. When a stockholder buys preferred 
stock in a corporation which gives him a limited 
return on his investment and no participation in the 
larger speculative possibilities of the enterprise, he 
relies upon the management, which as a rule con- 
trols the common stock or is controlled by it, to safe- 
guard his investment. So long as it is safe-guarded 
by the management, he has no cause for complaint 
that he has an investment limited in its earning 
capacity, because this investment is a prior security 
to the common stock. When, however, the man- 
agement fails to safe-guard that investment and 
dividends thereon are defaulted, then the investment 
character of the preferred stock has been largely 
shattered by the management, and the preferred 
stock becomes a speculative security sharing in the 
risks of the business almost to the same extent as 
the common stock. This being so, and the preferred 
stockholder being compelled to participate in the 
gamble of the enterprise, whereas he originally lim- 
ited his participation in the earnings of the company 
in the expectation that he would be free from such 
gamble, he should be permitted to participate in the 
larger success of the company, should such success 
in the future attend it. 


The above suggestions as to corporate securi- 
ties have of course been very fragmentary and dis- 
jointed, and you have doubtless noted that this dis- 
cussion has dwelt quite as much on the business 
phases of corporate securities as on their legal 
phases. The reason is that today the business man 
expects his lawyer not only to safe-guard him with 
respect to the legal phases of his financial problems, 
but to advise him as to their practical business 
phases as well. 
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sured. Permanence of those facilities which go to 
make up an up-to-date, fully-equipped and adequate 
airport, permanence of the airport as an area, are 
positively essential if we are to have any air com- 
merce at all. Aeronautics is inherently transporta- 
tion. It matters not whether aircraft be engaged 
in scheduled air transport, miscellaneous opera- 
tions, or private flying, the fact remains that areo- 
nautics is transportation. Without a sufficient 
number of airports located advantageously with 
respect to the areas they serve, the prime ad- 
vantages of air transportation are impeded. After 
all, airports are to aircraft what docks and harbors 
are to ships, rights-of-way and terminals are to 
trains, and streets and highways are to motor Cars. 
Think how these modes of transportation would be 
hampered if they were unassured of the permanence 
of the harbors, terminals, and roads which they 
depend upon for their operation? ... 

“But somehow all municipalities must soon be 
impressed with the importance of acquiring suitable 
airport sites as early as possible. Such sites, suffi- 
ciently close to metropolitan centers to be fully 
effective, are rapidly becoming more difficult to 
find. It is a mistake to postpone acquisition of 
available tracts on the basis that commercially 
operated fields are now serving the needs of the 
community. The ground on which the commercial 
enterprise is located may become so valuable that 
the attraction offered by opportunities for profit- 
able sales of the property for purposes other than 
aeronautics cannot be financially resisted. Such 
an occurrence would leave the city faced with the 
embarrassing problem of no airport at all, and no 
site available. 

“Now as municipalities are coming to realize 
this obligation, they are frequently faced with 
restrictions in their charters, written before the 
dawn of the aeronautical era, making it difficult or 
impossible for them to acquire land for airports or 
to expend public funds for airport development and 
operation. The answer to this condition appears 
to lie in the enactment by the state legislatures of 
statutes which will enable political subdivisions of 
the state, separately or jointly, to acquire sites for, 
finance, develop, operate and police airpoirts. Such 
legislation should be uniform in character through- 
out the United States, to provide uriform encour- 
agement of aviation, and to form a background for 
those uniform airport rules which we have hereto- 
fore discussed. They should include authority to 
acquire sites within or without the corporate limits 
of the political subdivision, to extend the police 
power of the political subdivision beyond those 
corporate limits for the enforcement of airport 
regulations, for acquisition by condemnation and/or 
excess condemnation proceedings where necessary, 
and for adoption of zoning ordinances where the 
sites are within the corporate limits of the acquiring 
political subdivision. . . 

“Everyone in the aviation industry recognizes 
the necessity of publicly owned and operated air- 
ports. What the industry must do is to educate 





the public on this need. There can be no emphasis 
too strong upon the fact that the future of aviation 
depends upon the creation of those permanent, 
properly regulated, extensive, adequately equipped, 
aviation fields which only the municipality can be 
expected to provide. In the task of convincing our 
municipal citizens of this inevitable fact, let appro 
priate state legislation not only lead, but light the 
way.” 

Inasmuch as the entire proceedings of the con- 
ference, addresses and full discussion, are now 
being made available through the federal depart- 
ment, the aim of the present report has been only 
to indicate the outstanding points covered in the 
contributions made by the various experts appear- 
ing on the program. The Washington conference 
was attended by the greatest number of state dele- 
gates present at any of the conferences on aero- 
nautics yet held, and there is no doubt that its in- 
fluence will be manifested in the forthcoming state 
regulatory legislation. 
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graphs, Act of September 22, 1888, 
ES pacdanctnsakuneceae ccose litle 50, sec. 15 
Sec. 2. Rights or liabilities existing under the foregoing 
statutes or parts thereof on the date of the enactment of this 
Act shall not be affected thereby.” 
Codification of Internal Revenue Laws 


There has been submitted to the Joint Con- 
gressional Committee on Internal Revenue Taxa- 
tion, by its staff, a codification of the laws of a 
permanent character in force December 1, 1930, 
relating exclusively to internal revenue. This work 
has been undertaken with the cooperation of Hon. 
Roy G. Fitzgerald, Chairman of the Committee on 
the Revision of the Laws, and the Treasury De- 
partment. Extreme care has been exercised to 
make this codification accurate and reliable, with 
the object in view of its ultimate enactment into 
absolute law as Title 26 of the Code of Laws of 
the United States. Chairman Hawley, of the Joint 
Committee, stated that the Joint Committee would 
be called together to consider the codification. 
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THE MULTIPLICITY OF LAWS 


Amount of Output of Legislature Which Affects General Public Is Unduly Exaggerated 
—Time Required for Individual to Read Laws Which Touch Him—People Pro- 
test Against Laws When “a” Law Bothers Them 


By Tuomas S. DaBAGH 
Member of California Bar and Research Assistant in Legislation, 
University of California 


r is not improbable that in the original version 

of the Biblical story Adam was made to mutter 

something about “too darn many laws” as he and 
his mate were driven from the Garden of Eden. The 
reprobating of law-makers has been such a favorite 
sport for so long a time. However, it does seem 
that during the last few years the critics have been 
unusually vociferous, and the din greater than ever. 
Even learned members of the bench and bar have 
not hesitated to raise their voices in lament. It is 
undoubtedly the thing to do nowadays. 

Many of the criticisms are really astonishingly 
naive. “Statistics” are even offered: so many mil- 
lion laws on the books, and so many thousand added 
during the year. Why, no wonder there is no re- 
spect for law! But the prize goes to the journalist 
who diligently added some very queer estimates of 
the total number of the general laws in force 
enacted by the law-makers of a certain city and its 
State, and by Congress, and who solemnly assured 
his readers that the /ocal policeman was responsible 
for the enforcement of all of these laws! As if all 
laws are penal, and as if they all have local applica- 
tion. 


But where there is noise there must be some- 
thing doing. Perhaps—and this is merely a sugges- 


tion—perhaps the explanation lies in the fact that 
folks protest against laws when a law bothers them. 

As every reader of current newspapers and 
magazines well knows, articles and cartoons seek 
to give the impression that the statutes governing 
daily life comprise many volumes—so many that it 
would require more than one “five foot shelf” to 
hold them all. The fact is, of course, that the gen- 
eral statutes in force in any jurisdiction can be in- 
cluded in a very few volumes. To illustrate, the 
statutes as of January 1, 1930, which would be of 
general interest to the people living in New York 
City—in what is perhaps the most complex civiliza- 
tion which the world has ever known—could be 
found in eight volumes requiring less than eighteen 
inches of shelf space. 

The volumes are the Code of Ordinances of the 
City of New York (1 volume); the Greater New 
York Charter (1 vol.); the Consolidated Laws of 
New York (1 vol. and 2 supplements); the Civil 
Practice laws of New York (1 vol.); the Code of 
Criminal Procedure and related laws of New York 
(1 vol.); and the Code of the Laws of the United 
States (1 vol.). All these volumes contain elaborate 
indexes, and the space required would be reduced 
by several inches if satisfactory unannotated edi- 
tions of the Charter, the Civil Practice, and the 
Criminal Code volumes were available, and if there 
were a 1929 edition of the Consolidated Laws, elim- 
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inating the two supplementary volumes which con- 
sist principally of amendments and revisions of 
the material in the main volume. 

Special enactments, which concern only par- 
ticular persons, places, or things, are not included 
in this discussion, and it is not contended of course, 
that general statutes, or Jaws, constitute the whole 
body of /aw,—verily, there are also such things as 
administrative and judicial rules and decisions, 
many volumes of them. This discussion is con- 
cerned only with the amount of the output of the 
legislature which affects the general public, because 
that is what the criticisms so unfairly attack. 

Now it would be interesting to know how much 
actual reading there is in these volumes of general 
statutes, some of which are printed in rather fine 
type, and on very thin paper. But first it should be 
said that he would be a fool or a student who would 
undertake to read all the general laws in force in 
his city, county, State, and nation. The most con- 
scientious citizen need read but a fraction of the 
material to cover all that could be of personal in- 
terest to him, whether as bearing upon his rights 
and duties, or simply as a matter of general infor- 
mation. The “thou shalt nots,” of course, would be 
only a portion of the total. 

A careful computation indicates that the above 
mentioned fool or student, reading at the rate of 
three hundred words a minute (a medium pace), 
seven hours a day, would have to spend about forty- 
five days to read all the general laws in force as of 
January 1, 1930, passed by the New York City and 
State law makers, and by Congress. But a page by 
page examination reveals that the conscientious cit!- 
zen (who, incidentally, is assumed to be married 
and to have children, and to be a real property 
owner, an income tax payer, a debtor or creditor, a 
motorist, a sportsman, a potential crook and as- 
saulter and what not, and also a very inquisitive 
fellow) could read his share of those same statutes 
in about six days, plus an hour or at most five hours 
for the statutes governing his particular trade, busi- 
ness, or professional interests, and another hour or 
less for his other special interests. Les Miserables 
would require about four and a half days to read 
at the same pace. 

Grouping the figures according to jurisdictions, 
there would be three hours and thirty minutes’ read- 
ing of general interest in the statutes of purely local 
concern in New York City; thirty hours and forty 
minutes in New York State statutes; and eight 
hours and thirty minutes in Federal statutes. To 
such a mole-hill shrinks the mountain of the critics. 

It will be appreciated that no arbitrary classifi- 
cations were made to reduce the amount of reading 
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of “general interest,” when it is pointed out that 
five hours of the time is for reading in tax laws, and 
another five hours is devoted to other property laws. 
Nine hours is allowed for the complete reading of 
the two criminal codes (State and Federal), al- 
though these contain many provisions of no possible 
concern to the general citizen. The material con- 
sidered as not of “general interest” consists prin- 
cipally of the details of governmental organizations 
and operations, and the rules controlling particular 
businesses. 

The “facts” in the case: The Code of Ordi- 
nances of the City of New York is devoted largely 
to the rules governing certain local businesses. The 
longest chapters are the Building Code, Electrical 
Control, Explosives and Hazardous Trades, 
Licenses, the Sanitary Code, and Streets. There is 
about fifty-five minutes’ reading of interest to the 
general citizen in this volume, scattered in eleven 
chapters. About eighteen hours would be required 
to read the entire volume. 

The Greater New York Charter is primarily 
concerned with the organization and operation of 
the City government. Two hours and thirty-five 
minutes’ reading would cover the material of gen- 
eral interest, one hour of which would be in the 
chapter on Taxes and Assessments. The entire 
Charter text could be read in seventeen hours. 

The Consolidated Laws volume with its two 
supplements, considered for present purposes as an 
integrated unit, would require about one hundred 
thirty-five hours and thirty minutes for a complete 
reading, but twenty-five hours would be sufficient 
to read the material of general interest. The long- 
est chapters are the Agriculture and Markets, Bank- 
ing, Conservation, County, Education, Election, 
Highway, Insurance, Judiciary, Penal, Public 
Health, Real Property, Tax, Town, and Village 
laws. The reading matter of general interest would 
include the whole of the State Constitution (one 
hour), and the whole of the Debtor and Creditor, 
Decedent Estate, Domestic Relations, Negotiable 
Instruments (about forty-five minutes each for 
these four), Penal (six hours and twenty minutes), 
Personal Property (one hour and thirty minutes), 
Real Property (three hours), and State Depart- 
ments (one hour) laws, and portions of the Conser- 
vation (forty-five minutes), Education (thirty 
minutes), Insurance (thirty minutes), Mental 
Hygiene (thirty-five minutes), Public Health (thirty 
minutes), Tax (two hours), and Vehicle and Traffic 
(one hour) laws, with the balance of the time 
(about three hours) being devoted to over a dozen 
other laws. 

The Civil Practice laws contain about three 
hours of reading of general interest, although it 
would take some twenty-one hours and forty-five 
minutes to read them completely. The Criminal 
Procedure volume has two hours and forty minutes 
of reading of general interest, while to read the 
whole of the laws would require something like 
eight hours and fifty minutes. The laws in both 
of these volumes of course relate principally to prac- 
tice before the various courts. 

The Code of the Laws of the United States has 
fifty titles or chapters. The longest are on the 
Army, Banks and Banking, Conservation, Customs 
Duties, Internal Revenue, the Judicial Code and 
Judiciary, the Navy, Public Lands, Shipping, and 





Territories and Insular Possessions. The total read- 
ing time would be one hundred and fourteen hours 
and thirty minutes. The material of general interest, 
however, could be read in eight hours and thirty 
minutes. This would include the whole of the 
Declaration of Independence and the Articles of 
Confederation (which, of course, are not laws), the 
Constitution, and the Criminal Code (which re- 
quires two hours and forty minutes), and portions 
of the Aliens and Citizenship (thirty minutes), 
Bankruptcy (thirty minutes), Internal Revenue (in- 
come and estate taxes, etc., one hour and thirty 
minutes), and ‘Transportation (thirty minutes) 
titles. The rest of the reading time would be scat- 
tered in small doses through eighteen titles. 

As for counting laws,—surely it must be 
obvious that it just can’t be done. Laws are not 
definite and comparable units. A statute passed by 
a legislature may be about a detail, a whole subject, 
or a complete code; it may be a repeal, a compila- 
tion, an amendment or a revision, or it may con- 
sist of entirely new material; and of course it may 
be just a special law or an appropriation. What 
possible meaning, then, can a count of enactments 
have? Or taking the general laws in force as a 
basis: shall the count be of code, or chapters, or 
sections, or subsections, or paragraphs, or sentences, 
or clauses? But most important is the fact that a 
single clause may have far more significance than 
pages and pages of other material. Ants and apples 
and automobiles can’t be added together. 

Instead of attempting to count laws, the critics 
should indulge in some painstaking examinations of 
the statutes, to point out the specific laws which 
are “too many,’—in other words, the bad laws, for 
there can’t be too many good laws. 

In fact, we always need more laws. As social 
interdependence shifts and grows more complex, 
more and more laws become absolutely necessary. 
New devices are constantly developed, and regu- 
lation is required: yesterday the radio was invented: 
the day before, the aeroplane ; tomorrow——-? Then 
too, our group conscience changes as time goes on; 
not long ago we could see nothing wrong in slavery, 
while now we seek better child labor laws. And 
since we lack infallible foresight, we have to experi- 
ment in our legislation; enacting, amending, re- 
pealing, re-enacting. Our legal structure having 
been built piecemeal, over a long period of time, and 
by all manner of architects and laborers, we need 
to remodel it to suit modern ideas of design and 
construction, adding here and there, and eliminating 
the decayed, the superfluous, the freakish, and the 
obstructive; perhaps even reenforcing the founda- 
tions and reconstructing parts of the framework 
itself. Oh, ves, there ought to be a law. 
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therefore, see no reason why the one should bow to 
the other as all of the American State Courts do to the 
Supreme Court of the United States. They have, ac- 
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cordingly, created a Tribunal des Conflits or Conflict- 
Court which is neither judicial nor administrative. 

Its composition bears witness to the logical turn 
of mind characteristic of Frenchmen. This Conflict- 
Court consists of nine members. Three are elected 
irom among themselves by the justices of the Court of 
Cassation, which is the highest judicial Court in 
France. Three are chosen by the Council of State 
from among the Counsellors of State, the Conseil 
d’Etat being the highest rung of the administrative 
ladder. Two more referees are selected by the above 
named six. One of them is usually a justice of the 
Court of Cassation, and the other a Counsellor of 
State. The Minister of Justice, a Cabinet Officer who 
is neither a judge nor an administrator, is ex officio 
President of the Conflict-Court. 

A public official is not answerable to any 
Court, not even to an Administrative Court, for 
what is regarded as an act of State, however 
unjustifiable his conduct may have been accord- 
ing to the ordinary canons of justice. Agents 
of the Government are exempt from punishment 
for any act of interference with the liberty or 
rights of citizens, if the act was performed in 
obedience to the orders of a superior. On the other 
hand, damages may be recovered from the State itself, 
through the Council of State, for unlawful acts of 


agents of the Government. A strong and virile juris 
prudence is now fast taking shape which is putting 
more and more teeth into the jaw of the Conset! 
d Etat. 

It is extremely interesting to follow the evolutior 
of this jurisprudence. There is nothing arbitrary about 
it. It constitutes a “rule of law.” Procedure and 
precedent there count for practically as much as they 
do in the Courts of the French judicial system. But, 
even if all of these safeguards are-thrown around the 
decisions of the Conseil d’Etat, and even if the im- 
partiality of that body be as unassailable as it is, this 
segregation of the administrative machinery of France 
from the general body politic is bound to strike Amer- 
icans as being something anomalous. 

All of this means that we must get out of our 
shell and remember that French civilization differs 
radically from ours and that it is not necessarily in- 
ferior to ours. French procedure is admirably suited 
to the genius of France. It is not meant to be an 
universal panacea. Why should we flatter ourselves 
that our practice is so perfect that it should be applied 
everywhere? A well dressed man has his clothes made 
to fit his figure, not that of Apollo Belvedere. A well 
ordered State should have its laws patterned upon its 
own requirements and not upon those of an imaginary 
ideal Commonwealth. 


THE REVISION AND CODIFICATION OF CRIMINAL 
PROCEDURE IN NORTH CAROLINA 


By ALBert COATES 
Professor of Criminal Law and Procedure, University of North Carolina 


criminal cases in North Carolina is recorded 

(1) in statutes scattered through the Session 
Laws from 1715 to 1929, (2) in decisions scattered 
through the Reports from Volume I in 1797 to 
Volume 199 now in the press, (3) in the practices of 
courts and officials which have not found their way 
into printed pages but which reflect no less the 
habitual processes of the law. 

From time to time digests have been made of 
the decisions: by Iredell in 1839, Jones in 1854, Bat- 
tle in 1866, Buzbee in 1880, Walser in 1899, Michie 
in 1916. From time to time compilations have been 
made of statutory changes with the judicial con- 
structions placed upon them: The Revised Statutes 
in 1837, The Revised Code in 1854, Battle’s Revisal 
in 1873, The Code in 1883, Pell’s Revisal in 1905, 
Jerome’s Criminal Code and Digest in 1916, The 
Consolidated Statutes in 1918, The North Carolina 
Code in 1927. The decisions represent the tradi- 
tional common law as it has continued into the life 
of our time. The statutes represent merely patch- 
work changes in the common law made in scattered 
moments to meet obvious evils as they raised their 
heads. No comprehensive study of these decisions, 
these statutes, their relation to each other or to the 
unwritten practices of administrative officers, has 
yet been carried through. In short, no critical anal- 


"Tete gradual development of procedural rules in 


ysis of the theory and the practice of our criminal 
procedure has yet been made. 

In 1848 the Field Code of Civil Procedure was 
completed. It furnished the basis for a complete 
codification and revision of civil procedure in North 
Carolina in 1868. In the spring of 1929 the Ameri- 
can Law Institute completed its Model Code of 
Criminal Procedure. It is based upon an intensive 
study of the procedural systems in the different 
states of the union and the leading countries of the 
world, by a group of distinguished law teachers, 
judges and practitioners. It furnishes the basis for 
a complete codification and revision of criminal 
procedure in North Carolina today. 

This work has been undertaken by the teacher 
of Criminal Law and Procedure in the Law School 
of the University of North Carolina together with 
a number of the younger members of the North 
Carolina Bar living in different parts of the state. 
Each lawyer is (1) studying one or more chapters 
of the Model Code in terms of its common law and 
statutory background, (2) tracing the North Caro- 
lina law bearing upon each section of his chapter 
as it has developed through our statutes and deci- 
sions from Colonial days to the present, (3) com- 
paring its present status in detail with the provi- 
sions of the Model Code so as to point out the simi- 
larities and differences between them. As the first 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Indiana 


Indiana Bar Association Approves Non- 

Partisan Election of Judges and Exer- 

ise of Rule-Making Power by Supreme 
Court 


The Indiana State Bar Association, at 
mid-winter meeting last December 
Indianapolis, adopted the recommen 

n of the State Crime Survey Com- 
ion for a non-partisan election of 
a separate ballot 
ames to be put 


iges. The plan is 
judges, and for the 1 
ereon by petition 





he Association a approved an- 
er recommendation of the Crime 
mmission—to leave the rule-making 
wer to the Supre uurt alone, but 
) appoint an advi mmission con- 
ting of the General, the 
lairmen of e and Senate 
liciary Committees t President 
Vice-President the State Bar 
Association and tw rcuit judges to 
selected by the Govern There 
is quite a discussion before this rec 
mendation was adopted. Two slightly 
iriant plans wer‘ ssed and dis 
issed and there wa ertain amount 
protest based on t dea that rule- 


function. But 
was pre 


iking was a legis! 
the end the prop 


nted by former Jud Fred C. Gaus« 

Indianapolis, was adopted 
he still unsolved estion of admis 
to the Bar was taken up. “The 


iwyers appeared a unit in supporting 
measure which would give the Su 
reme Court authority to admit appli- 





ints to ctice law in Indiana,” ac- 
rding to the report of the meeting in 
e Indianapolis News of Dec. 19. “This 
easure, drafted b Professor Gavit, 
1 approved by t Bar Association 
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at the summer meeting will comprise 
part of the lawyers’ legislative program. 
It would, in brief, transfer authority 
from the lower courts to the high court. 
For years the lawyers have sought an 
amendment to the Constitution which 
would permit the legislature to fix 
lifications for admission to the bar, 
but failing in that now have adopted 
the theory that the Supreme Court may 
exercise that authority on the ground 
that lawyers are in reality officers of the 
court.” 

At the banquet Mr. Samuel E. Gar- 
rison, of Indianapolis, outlined plans 
for the oratorical and essay contests 
which the Association will sponsor, and 
Prof. Sveinbjorn Johnson, counselor of 
the University of Illinois and former 
Chief Justice of the Supreme Court of 
North Dakota, spoke on “Procedural 
Reform.” In the course of his address 
he said: 

“I do not wish to be understood as 
exonerating the courts and the lawyers 
from all blame fur the many blemishes 
upon the face of American justice, but 
I do wish emphatically to put a large 
share of the responsibility where it 
justly belongs, on the legislature itself, 
which with a tenacity more stubborn 
than enlightened, has insisted on keep- 
ing control where it had no capacity 
to control, and depriving experts of the 
right to control, where responsibility 
nevertheless was exacted.” 





Ohio 





Cleveland Bar Executive Committee 
Adopts Resolution as to Judicial 
Candidacies 
The Executive Committee of The 
Cleveland Bar Association, at a meet- 
ing which was held in the office of the 
President, Luther Day, went on record 
to the effect that a judge should not 
be a candidate for another judicial office 
except to succeed himself, unless he re- 
signs The Legislative Committee of 
the Association was authorized to pre- 
pare the necessary bill to give legal ef- 
fect to this motion and to cause it to 
be introduced in the next session of the 

General Assembly. 

In the course of the arguments for 
and against the motion, it was stated 
that if the policy was adopted it would 
prevent some good judges from aspir- 
ing to places on higher courts as a 
measure of reward for good service. It 
was stated, however, that the beneficial 
results of preventing the biennial tur- 
moil that exists in the larger cities in 
judicial elections when several candi- 
dates of a lower court seek advance- 
ment to a higher court, would far out- 
weigh the benefits of an occasional pro- 
motion that comes under the present 
system 

Another important action taken by 
the Executive Committee, according to 
President Day, was on the recommen- 
dation of the Committee on Judiciary 
and Legal Reform, that legislation be 
enacted to provide that in counties in 
he state having a population of 500,000 

more, the various terms of judicial 
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office be given a particular designation. 
This recommendation was adopted by 
the Executive Committee. If this legis- 
lation is enacted, it will mean that at 
a certain time the sixteen Common 
Pleas judgeships in Cuyahoga County 
would be numbered from one to sixteen 
inclusive, and would be placed on the 
ballot as “Term No. 1,” “Term No. 
2,” “Term No. 3,” etc. It was pointed 
out that if the bill should be passed a 
judge who has made an outstanding rec- 
ord probably would be unopposed. He 
could continue about his work on the 
Bench. Candidates would enter speci- 
fically against a man on the Bench 
whose record had not been good. 

The Committee on Judiciary and 
Legal Reform submitted a report to the 
Executive Committee at this meeting 
strongly opposing S. B. 4357, introduced 
in the Tist Congress, second session, 
by U. S. Senator Norris. The object 
of this bill is to take away from the 
Federal District Courts the jurisdiction 
based on diversity of citizenship. “The 
United States District Courts,” says 
the committee’s report, “have for many 
years administered justice fairly and 
impartially, and it is the opinion of 
your committee that it would be unwise 
and highly inadvisable to limit the 
jurisdiction of these courts as is con- 
templated by Senate Bill 4357. The 
passage of this bill would take from the 
United States District Court of this dis- 
trict, for instance, one-third of its busi- 
ness.” 





Oklahoma 





State Bar of Oklahoma Holds Annual 
Meeting 


The State Bar of Oklahoma held its 
first annual meeting in Oklahoma City, 
on December 19th and 20th, 1930; this 
was the first annual meeting of the re- 
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cently incorporated state bar. A special 
meeting was held in February of this 
year, jointly with the old voluntary bar 
association, which ceased to function at 
that time. 

The session was opened by an ad- 
dress of welcome by Hal C. Thurman, 
president of the Oklahoma City bar 
association, with a response by Judge 
Benjamin Martin of Muskogee. The an- 
nual address was given by President J. 
R, Keaton. 

Out-of-the-state speakers on the pro- 
gram were Dean Henry M. Bates of 
Ann Arbor, whose address upon ‘“Ten- 
dencies of American Constitutional 
Law” was well received by all present, 
and Honorable R. M. Perkins of lowa 
City, lowa, whose address upon “Lhe 
Work of the American Law Institute” 
was greatly appreciated, especially since 
the Oklahoma State Bar is very much 
interested in this special work. 

The Oklahoma State Bar was much 
honored by the presence of the Hon- 
orable Charles A. Boston, President of 
the American Bar Association, who de- 
livered the main address of the meeting, 
at the Oklahoma City Central High 
School Auditorium. The public was in- 
vited. Mr. Boston outlined the work ot 
the American Bar Association and spoke 
of various problems its various com 
mittees and sections were grappling 
with. One of the greatest of these prob- 
lems, he said, was the coordination of 
the American Bar Association and the 
various State Bars. 

Other able addresses and papers were 
“The Criminal Court of Appeals, Its 
History and Functions,” by Hon. Thos. 

Edwards, presiding Judge; “Oil Pro 
duction under State Control,” by Philip 
Kates of Tulsa; “The Doctor and the 
Lawyer as Citizens,” by Dr. A. L 
Blesh of Oklahoma City; “The Supreme 
Court of Oklahoma,” by Associate Jus 
tice James B. Cullison of the Oklahoma 
Supreme Court. 

Hon. Alger Melton, of Chickasha, 
made a full and comprehensive report 
of the work accomplished by the Board 
of Governors of the State Bar, since its 
inception in October, 1929. 

Committee reports were as follows: 
American Citizenship, by Barritt O. 
Galloway of Oklahoma City; Delegates 
to American Bar Association, by H. L. 
Fogg of El Reno and R. T. Stinson of 
Durant; Oklahoma Annotations to Con- 
tracts, by Stewart Lynch of Tulsa; Ju- 
dicial Reform, by Thos. H. Owen of 
Oklahoma City; Legal Education and 
Admission to Bar, by Dean Julien C. 
Monnet of Norman; State Bar Exam- 
iners, by Ray McNaughton of Miami; 
Judicial Council, by Walter A. Lybrand 
of Oklahoma; Necrology, by A. W. 
Rigsby of Oklahoma City; and Treas- 
urer, by F. B. H. Spellman, of Alva. 

One of the new features of the meet- 
ing was the plan of having a separate 
luncheon for each Supreme Court Ju- 
dicial District, presided over by the 
Governor representing each particular 
district. These luncheons were well at- 
tended and many topics of interest 
were discussed. The Supreme Court 
Justices representing each district were 
guests. 

The following officers were elected 
for the ensuing year: Alger Melton, 
Chickasha, President: Edgar A. 
deMeules, Tulsa, 1st Vice-president; 
Horace G. McKeever, Enid, 2nd Vice- 
president; W. E. Utterback, Durant, 3rd 


Vice-President; F. B. H. Spellman, 
Alva, Treasurer and Editor-in-Chief of 
Oklahoma State Bar Journal; A. W. 
Rigsby, Oklahoma City, Secretary. 

The following conStitute the Board of 
Governors for the ensuing year: Alger 
Melton, Chickasha; Edgar A. deMeules, 
Tulsa; Horace G. McKeever, Enid; W. 
E, eneeaee Durant; F. B. H. Spell- 
man, Alva; A. Richardson, Oklahoma 
City; Vern E Thompson, Miami; Allen 
Wright, McAlester; H. C. Potterf, Ard- 
more; Grover C. Spillers, Tulsa; 
Charles A. Dickson, Okmulgee; C. Guy 
Cutlip, Wewoka; and Sam Massingale, 
Cordell. 

It was conceded by all that this was 
one of the best meetings of the bar ever 
held in Oklahoma City, there was a 
much larger number of lawyers in at- 
tendance than ever before and a greater 
interest was taken by all in attendance 
than ever before. 

The Oklahoma State Bar is working 
for a judicial council and for judicial 
reform, and for other advancements in 
the science of jurisprudence, as well as 
attempting to raise the standards of its 
members. 

A. W. Ricssy, Secretary. 





Texas 





American Bar Officials Guests of Dallas 
Association 

New officers of the Bar Association 
of Dallas, Tex., were installed at the 
annual banquet and installation cere- 
mony of that organization, held on the 
evening of Jan. 12. The officers are 
President, W. L. Thornton; Vice-Presi- 
dents, Frank M. Ryburn, Pinkney Gris- 
som and MHobert Price; Secretary- 
Treasurer, Roy C. Ledbetter. 

rhe occasion was made more 
interesting by the presence of more 
than twenty officials of the American 
Bar Association and the National Con- 
ference of Commissioners on Uniform 
State Laws, who attended as guests of 
honor. These officials afterward left for 
Houston, where the mid-winter meeting 
of the Executive Committee of the 
American Bar Association was sched- 
uled to begin on Jan. 13. 

Mr. Harry P. Lawther made the ad 
dress of welcome and President Boston 
replied. The other speakers, who were 
introduced by Hon. R. E. L. Saner, 
former President of the American Bar 
Association, were: Hon. William M. 
Hargest, of Harrisburg, Penn., Presi- 
dent of the Conference of Commission- 
ers on Uniform State Laws: Hon 
Edgar B. Tolman, of Chicago, Editor- 


in-Chief of the AMERICAN Bar Associa- 
TION JOURNAL; William P. MacCracken 
Jr., Secretary of the American Bar As- 
sociation. 





Miscellaneous 








Hon. Joseph W. JAMISON 
President, Missouri Bar Association 


R. K. Ramsey, Sr., was elected Presi- 
dent of the Erie County (Ohio) Bar 
Association at a recent meeting of that 
organization. — officers chosen were 
as follows: C. Forhman, Vice-Presi- 
dent; Ray F deat Secretary; Alvin 
F. Weichel, Treasurer, and James 
Moore and Peter Catri, Trustees. 

Todd C. Storer was elected President 
of the Pueblo County (Col.) Bar Asso- 
ciation at the Association’s meeting in 
December. Benjamin F. Koperlik was 
named Vice-President and O. G. Pope, 
Secretary-Treasurer 


oo 
Ucsti ned. all 
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A new book of 1075 pages, 340 illustrations, 
about disputed Handwriting. Typewriting, Anony- 
mous Latters, Suspected Wills, Notes and Cilsims 


against Estates. for circulars. 
Boyd Printing Compang 
373 Broadway bany, N. Y. 








Don’t be a SUCKER! 


Get a copy of the “Confidential 
Guide” and protect yourself for life! 


A complete list of Legal Directories, Law 
List Publishers, Service Bureaus and Asso- 
ciations selling listings » 4 momberenive to 
the tteweeve in the U. S. A. and Canada 


Published in the interest of the Attorneys 
as a Guide in arranging their annual 
budgets for Law Lists, and to ect them 
against advertising schemes which ee 
under the name of “directories’ 
“bureaus.” 


Subscription Price, 2 Years $5.00 


LAWYERS’ CONFIDENTIAL GUIDE 
First National Bank Building, Chicago 











SEARCHES FOR 
UNKNOWN OR 
MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank 
accounts, terminated trust funds, are 
conducted at our own expense and risk. 

Our seventeen years’ experience in this 
highly -s; work and our domestic 
and eaentionsl organization of expert 
researchers enable us to produce results 
where others fail. 

Attorneys who report such matters to 
us receive proper consideration 


W. C. COX & COMPANY, INC. 
Federal Building 


Reserve Bank 
CHICAGO 
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_AWYERS’ EDITION 
NEW INDEXED BIBLE 


Here is the most complete and useful edition of the 
world’s greatest Book ever published. One volume—but it 
contains a whole Biblical library. For the Lawyer, Judge, 
Business, or Professional man, it can not be surpassed. There 
is much for each one, all set forth and indexed, cross-refer- 
enced, so that one can not fail to find just what is wanted 
in a minimum of time. 

MANY OF THE LAWS 
on our statute books today had their origin in the Bible. A 
number of the Mosaic Laws written over 3400 years ago are 
in force now. Few people realize what a wealth of legal in- 
formation the Bible contains. For centuries, the Holy Bible 
has been a Book of hidden truth. Composed as it is, of 66 
Books, it was almost impossible to find the desired infor- 
mation without considerable loss of time. 

NOW YOU CAN FIND 
any thing the Bible contains—every important word, place, 
character and event, every law and every statute as recorded 
in both the Old and the New Testaments just as easily as a 
word in a dictionary. 


HERE iS WHAT NEW INDEXED BIBLE CONTAINS 








1, Old and New Testaments complete 
2. History of the 66 Books of the Bible 
3. History of the English Translations of the Bible. 


4. Index and Digest, or Biblical encyclopedia. On these 200 pages, you 

can find every important Word, Place, Character and Evene that the 

Bible contains. All this information is given in alphabetical order. 

5. Collation of Scriptures In this department, the most important 

verses of Scripture on 288 subjects, such as Assault and Battery, Blas- 

phemy, Counsel, ¢ rt, Divorce, Embezzlement, Fraud, Justice, Law 

suits, Mercy, Slander, Etc., have been brought together so that you can 

study the Bible by subjects without searching through the entire Book. 
6. Teachings of Christ. His Discourses, Parables, Miracles, Warnings, 

Promises and Tea nes on Miscellaneous subjects are given in chrono- 

logical order 

7. The Laws of the Bible. All the laws of the Bible are grouped 

and classified for ready reference. 

8. Chart Analys's of the Bible—there are 22 of the Charts. 

9. The Bible Atlas 

10. Fifty-four beautiful full-page Photographa. 

1. Concordance ering 116 pages 

2 Charts on Character Study. 


THE NEW INDEXED BIBLE 
is owned and used by thousands of eminent Lawyers, Judges, 


Senators, Representatives and Governors. 


WHAT DOES THE BIBLE SAY 

Before going into a court room, many Lawyers consult 
the Bible to find out “the Law of Moses and the Prophets, 
Christ and the Apostles.” Many a Judge and Jury have been 
influenced by an apt quotation from the Bible. In the NEW 
INDEXED BIBLE, all laws are classified and grouped for Size 
ready reference 5% x 8% x1K 

SENT ON 10 DAYS’ TRIAL Bound ia Law 

We are so sure that you will be pleased with the NEW ——— ry 
INDEXED BIBLE that we are willing to mail it postpaid STANDARD anerace: 
with the understanding that you are to examine and use it (White Edges) 97.90 


for 10 days. If you are not satisfied at the end of 10 days, DELUXE EDITION (Gold Edges; Oxford India Paper) 910.00 
return the Bible at our expense and your money will be re- ; 


funded cheerfully. DETACH AND MAIL COUPON BELOW 





BUXTON-WESTERMAN CO., 21 W. Elm Street, Chicago 
Dear Sirs:- 
Enclosed find remittance of $ for which send me one copy of your NEW INDEXED BIBLE for Lawyers 


C] Seandard Edition DeLuxe Edition I understand that 1 may return the Bible at your expense, at the end of 10 days 


if | em not satisfied and my money will be refunded 





a — treet City. State 





N. B.—If not convenient to send cash, instruct us to send C. O. D. We prepay postage and insurance. 














Title Insuran€Pprotects against loss by 


0 Forgeries (] Undisclosed heirs 
CO False CJ Misrepresentation 
Representation of fact 
(0 Frauds (J Posthumous child 
' (C Lost Deeds (C) Undisclosed 


restrictions 


: C) Lost Wills (C) Dower claims 
oO —— Powers C Defective 
of sale foreclosure 


ae 
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A man of considerable wealth died. 
He left a will devising a half in- 
terest in his real estate possessions 
to his named son; the remaining 
half to his widow. Subsequently, 
. a posthumous child was born. 
it The widow and named child, not 
knowing that the posthumous 
child, by operation of law, was en- 
titled to an interest, sold the real 
ry estate and divided the proceeds. 


eS 


As a lawyer you know that even the most 
careful title search is not proof against 
human error. More and more, attorneys 
recognize the wisdom of advising clients 
who are buying or lending on real estate 
to insist that a title policy be included in 
the transaction. 


The New York Title and Mortgage Com- 


pany, with its capital funds of more than 


Be ee omen 





A Case of a 
Posthumous Child 


Years later the posthumous child 
brought suit against the then own- 
ers of the property. Lengthy and 
costly litigation resulted in his 
recovering the full value of his 
share in the estate. 


Only title insurance could have 
protected the purchaser of the 
property from loss. 


Title insurance guards against loss from the many hidden, unsuspected 
liabilities which constantly threaten property owners, and mortgage investors. 


$64,000,000, provides facilities through 
which title insurance may be procured 
from any point in the United States. The 
Company requires opinions by reputable 
counsel, therefore attorneys are not de- 
prived of any income by the use of title 
insurance. We insure titles to real estate 
located anywhere in the United States. 


Write for copy of our publication “The National Titleman” 


135 Broadway 








NEW YORK 
TITLE AND MORTGAGE 
COMPANY 


Capital Funds over 64 Million Dollars 
A Unit of The Manhattan Company. Capital, Surplus and Undivided Profits $152,374,245.23 


New York City 























